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ligests of Recent Opinions 








NTRACTS — Printed words 
na contract must yield inso- 
gr as they conflict with the 
ynderlying purpose of the par- 
ties disclosed by typewritten 
yords. 








DAY ¥ printed words in contract that 
“ss Gl tle is to be “subject to re- 
» AND grictions of record” are to be 
Arket rad as Subject to restrictions 
Xeirdecther than th-se designed to 
ANTED aclude light industry where 
AND acrmmthere is typed provision that 
i ay 


. the lands are zoned for light 
159 industry and that ccntract is 
NEW rato be void if not so zoned. 

: {L PROPERTY — A title is 





estate :alimarketable only if there is a 
k a. Mreasonable certainty that it 
sill not be called into question 
as to subject the purchaser 
‘se gto the hazard of rational liti- 
cas Mi cation. , 


4L PROPERTY — COVEN- 
4NTS — The general rule, in 
equity, is that a_ restrictive 


—_@ipvenant made by a grantee 
isto the use of the lands binds 
the grantee’s successors in title 
sho take with notice, though 
at law it be deemed to be 
personal. 
4 covenant intended to bind 
oy the grantee is personal 
hnd does not run with the 
land. 
ovenant by grantee to com- 
mence to erect dwellings on 
lands renders title to part of 
he lands unmarketable for 
factory uses. 
i from an opinion by 
poo. S. J. A. D. rendered Sept. 
ON 136. Appellate Div. Javna v. 
edericks, Inc. For appellant— 
: Rosenbloom (Sidney Cohen, 
For respondent—James A. 
G. Tapley Taylor on the 








alntiff contracted to pur- 
:¢ 3 lots from defendant. The 
: provided for refund of 
sit of $500 plus search 
fees not exceeding $125 
snt the defendant could 
> “marketable title”. 
VER nuff sued for recovery of the 
neal contending the title was 

t io ketable. Defendant had 
and plaintiff appeals. 
lots were part of a 44 
tact in the Borough of May- 
«. Twenty eight of the lots 
in a residential zone and 
ding the 3 here involved, 
a light industry zone. 
orough conveyed the tract 
ton Zerman by deed dated 
16, 1947 and included 
ieed was the following 









OOKS 
LA 3:1 


















grantee herein agrees to 
the erection of dwell- 
d premises, the con- 
st of which shall be 
han $6,000 within a 
time after delivery of 


n then erected homes on 
lots and thereafter 


clause in the con- 
en plaintiff and de- 
< States conveyance is to 
~2de “subject to existing re- 
210 of record, if any”. 
typewritten clause 
Stating: “the above 












ty. In the event it is not. 
~ ‘Ne contract shall be de- 
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ull and void .. .” 
cant contends plaintiff 
eccmplain of the allered 
on because of the above 
rovision and further 
_4€ covenant is personal 
“Mding only on Zerman, not 
s) . -°Cessors in title, and is un- 
Rete. 
"ld: The typewritten clause 
“- Contract, read with sur- 
circumstances, plainly 
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indicates plaintiff w 
quire the land only if it could 
be used for light industry. In 
fact, defendant knew plaintiff 
was buying the land to erect a 
factory thereon for his own busi- 
ness. The printed words must 
yield insofar as they conflict 
with the underlying purpose of 
he parties disclosed in the type- 
written words. They are to be 
read as requiring plaintiff to take 
title subject to restrictions of 
record other than those designed 
to exclude light industry. 

A title is marketable only if 
there is reasonable certainty that 
it will not be called into question 
so as to subject the purchaser 
to the hazard of litigation. Title 
is not unmarketable, however, 
merely because a purchaser may 
be subjected to litigation which 
has no rational justification. In 
tne instant case it cannot be 
said with reasonable certainty 
that if the lots were used for in- 
dustrial purposes, the title would 
not be subject to any rational 
attack. 


Connecticut Lawyer 
Wins Ross Essay Prize 


Dallas, Tex. (ACCN)—Beecher 
N. Claflin, 37 year-old Stamford, 
Conn., attorney, was presented 
the American Bar Assn.’s prized 
Ross Essay award for 1956 at a 
session of the general assembly 
held here in connection with the 
ABA’s 79th annual meeting. 

The award, which consists of a 
handsome parchment scroll and 
a check for $2,500, is presented 
annually by the association to 
the lawyer or law teacher who, 
in the opinion of the award com- 
mittee, has written the best 
essay on an assigned legal sub- 
ject. 
Claflin is the 23rd winner of 
the award which was first es- 
tablished in 1934 under the will 
of the late Judge Erskine M. 
Ross of Los Angeles, Calif., who 
bequeathed $100,000 to the asso- 
ciation for legal research and 
scholarship through the estab- 
lishment of the annual Ross 
Essay contest. 

The young attorney’s subject, 
chosen by the ABA board of gov- 
ernors, was “The Self-Incrimin- 
ation Clause of the Fifth Amend- 
ment: Its Interpretation, Use 
and Misuse.” 

Claflin has been a member of 
the American Bar Assn. for sev- 
eral years and is also a member 
of the Connecticut Bar Assn. He 
is a member of the law firm of 
Maguire & Cole. 


Notice Re: Essex Criminal 
Case Calendar 


Commencing with the Sep- 
tember session, all criminal cases 
will be listed for a weekly call to 
be held on Fridays at 11 a.m., 

the Essex County Court House, 
Newark, New Jersey, at which 

All trial dates set prior to the 
weekly call of September 7, 1956, 
are to be disregarded. Weekly 
call dates will be announced on 
the day of pleading. In those 
cases where pleas were entered 
before September 5, 1956, notice 
of weekly call dates will be given 
by mail. The criminal weekly 
call will appear in the New Jer- 
sey Law Journal. 

Commencing Friday, Septem- 
cer 14, 1956, the weekly call of 
civil cases will be at 9:15, a.m., 
and the motion calendar will be 
called at 9:30 a.m. 

By order of the Court 
Dated: September 11, 1956. 

Anthony Giuliano, 
Clerk 


Essex County District 
Court Trial Day 
Extended 


Trials To Be Held From 
9:30 A.M. to 4:30 P.M. 


By order of Walter H. Conklin, 


Presiding Judge f the Essex 
County District Court, the trial 
hours in this court have been 
enlarged by one hour on each 
court day. All judg f the court 


will now sit for the trial of cases 
from 9:30 A.M. to 4:30 P.M. 


The list will be called at 9:30 
A.M. as heretofore, but instead 
of holding ready cases until 10 
A.M., as was the practice, cases 
will immediately be assigned for 


trial. 


Rules of the Essex 
County Board of 
Taxation 


Attention is called to the fol- 
lowing Rules of the Essex County 
Board of Taxation relating to the 
hearing of tax appeals from 
real and personal property as- 
sessments: 


Rule 5. A Petitioner (other 
than a corporation) may prose- 
cute an appeal in his own be- 
half. No person, however, will 
be permitted to prosecute an ap- 
peal in a representative capacity 
unless the said person is duly 
licensed to practice law in this 
State. Owner should be present 
at the Hearing. 


Rule 6. In all cases wherein 
the Petitioner or Respondent is 
a Corporation, its appeal must 
be prosecuted or defended by a 
member of the bar of the State 
of New Jersey. 


Rule 7. The Board will only 
take cognizance of the condition 
and value of property as of Oc- 
tober 1st of the pre-tax year. 

Rule 8. Petitioners, or their 
attorneys, must be prepared to 
prove their cases by complete, 
competent and adequate evi- 
dence. In the absence of such 
evidence, the Board may dismiss 


the petition with prejudice. If a 
petitioner proves a prima facie 
case and the municipality fails 
to adequately defend the assess- 


ment, the Essex County Board 
of Taxation may render a judg- 
ment of default against the 
municipality, and the State 
Division of Tax Appeals shall 


be notified of such decision. 


Rule 9. A sworn itemized state- 
ment of the owner, or his man- 
aging agent, showing income 
and expense must be presented 
to the COUNTY BOARD and the 
MUNICIPAL ASSESSOR at the 
time of filing an appeal from 
assessment on commercial, in- 
dustrial properties or multi- 
dwellings (four or more family 
houses). (In accordance with 
provisions of Rules of this Board, 
as approved by State Tax Com- 
missioner.) Failing to observe 
this Rule may result in the dis- 
missal of the petition by the 
Board. 

Rule 10. If the Petitioner de- 
sires to seek an assessment re- 
duction on the basis of what he 
considers discrimination — in 
that he feels other properties are 
assessed at a lower rate of value 
than his own — he is required 
to set forth in the Petition, un- 
der remarks, (use separate sheet 
if necessary) the properties with 
which he wishes to compare his 
own. Copy is to be filed with 
Assessor in advance of the 
Hearing. 

Rule 11. Calendar of cases will 
be heard on the date set for 
Hearing. No adiournments will 
be granted 


Recent Judicial Treatment Of The 
Workmen's Compensation Act 





by Hon. John J. Francis* 

The topic assigned to me for 
this afternoon is “Recent Judi- 
cial Treatment of the Work- 
men’s Compensation Act”. Like 
all titles of that kind, it is sub- 
ject to some personal interpre- 
tation—particularly the word 
“recent”. To an old man “recent” 
may mean 


vigor and impetuosity, it may 
signify within twenty-four hours. 
Since I admit not being a young 
man and deny being an old one, 
I shall try to stay within as short 
a span of years as will serve to 
indicate the current attitude of 
our courts in what is commonly 
regarded as a progressive period 
in their history. 

All of you present here know 
the structure of the Act and the 
landmark cases construing it 
which have grown up over the 


ABA Speaker Assails — 
Non-Lawyer Practice 
Before Gov't Agencies 





Dallas, Tex. (ACCN) — Prac- 
tice before administrative agen- 
cies by non-lawyers is “the ma- 
jor problem area” in the field of 
unauthorized practice of law to- 
day according to F. Trowbridge 
vom Bauer, general counsel for 
the navy department, who ad- 
dressed the American Bar Assn.’s 
standing committee on unau- 
thorized practice here. 

Vom Bauer was particularly 
critical about the situation at 
the patent office, which allows 
both attorneys-at-law and non- 
lawyers, known as “agents,” to 
represent clients in proceedings 
before it. 

This, he said, “has now re- 
sulted in three recent decisions, 
particularly one decided in 1954, 
which have held that, because 
non-lawyers as well as lawyers 
could represent other people be- 
fore the patent office, work re- 
lating to the patent office was 
not legal work and hence the at- 
torney-client privilege did not 
exist concerning it. 

“Unless this trend can be re- 
versed,” he added, “unless we 
lawyers can obtain a recognition 
of the role of law in the patent 
field, clients’ confidences in the 
patent legal field will not be sub- 
ject to the attorney-client privi- 
lege, but disclosure to competi- 
tors can be compelled.” 

Vom Bauer asserted that pro- 
ceedings before administrative 
agencies are primarily legal in 


nature because of their advers- | 


ary character and the knowledge 
of legal principles involved. 

He cited with approval the re- 
port of the unauthorized prac- 
tice committee of May 17, for 
presentation to the ABA con- 
vention at Dallas, approving the 
principle of restricting admis- 
sion to practice before the pat- 
ent office to members of the bar. 

Recommendation No. 22 of the 
Hoover commission report of 
1955, he recalled, also stated 
that with regard to appearance 


before an administrative agency | 


“no person who is not an attor- 
ney-at-law shall be permitted to 
engage in the practice of law.” 

However, 
eny restrictive legislation which 
is passed should contain a 
“srandfather clause” permitting 


{those non-lawyers currently 


practicing before such agencies 
to continue to do so in the dis- 
cretion of the agency, since, he 
noted, in many instances their 
livelihood may depend upon a 
continuation of this right. 


within twenty-five | 
years; to a young man, full of| 


Vom Bauer added, | 


years. So my discussion today 
will be limited to judicial pro- 
|nouncements which seem en- 
tirely new or which extend or 
interpret older principles in a 
manner interesting to practi- 
tioners in the field. 

The Employment Status. 

The basic relationship on 
which the right to workmen’s 
compensation is predicated is 
employment—the relation of em- 
ployer and employee. The Act 
says that the term “employee is 
synonymous with servant, and 
includes all natural persons who 
perform service for another for 
financial consideration—exclus- 
ive of casual employments.” 
(N. J. S. A. 34:15-36) 

In every state but Oklahoma 
where the question has arisen, 
members of a general partner- 
ship have been classified as em- 
ployers and not as employees. 
And in so ruling, the courts have 
not recognized any distinction 
between one partner whose 
duties are executive in character 
|}and another who works as an 
ordinary laborer in the pursuit 
of the partnership’s activities. 
The basic reason for this is that, 
except for some specific pur- 
poses, primarily concerning 
rights of third persons, a part- 
nership is not an entity separate 
and apart from the individuals 
who compose it. So a partner- 
employee would also be an em- 
ployer and all of the courts 
(except Oklahoma) say that the 
legislature never contemplated 
any such combination of em- 
ployer-employee status in one 
person. Larson, § 54.31. Moreover, 
since each general partner has 
an equal voice in the manage- 
ment of the business (Uniform 
Partnership Act, § 18), concep- 
tually each partner is in actual 
possession of the authority and 
control of the employer. 

However, a case of novel im- 
pression in that field arose last 
year im New Jersey. Specifically 
the question was whether a 
working partner of a limited 
partnership association, organ- 
ized under our Limited Partner- 
ship Association Act, can re- 
cover compensation as an em- 
ployee. Both the Division of 
Workmen’s Compensation and 
the County Court held that asa 
partner he qualified only as an 
employer and not as an em- 
ployee. The Appellate Division, 
after a study of limited partner- 
ship associations and the legis- 
lation under which they are 
created in this and other juris- 
dictions, concluded that such 
partnerships are hybrid char- 
acters akin to corporations and 
possess almost all of the essen- 
tial characteristics of corpora- 
tions, including that of an en- 
tity separate and apart from the 
individuals who compose it. Con- 
sequently, recovery was allowed. 
Carle v. Carle Tool ete., Ltd., 
36 N. J. Super. 36 (App. Div. 1955). 

As I said a moment ago, we 
know that under the Uniform 
Partnership Act for some pur- 
poses, especially those arising 
out of transactions between a 
general partnership and third 
persons, a partnership may be 
regarded as a jural person—a 
distinct entity. (X-L Liquors v. 
Taylor, 17 N. J. 444 (1955)). 

In that connection the ques- 
tion arose as to whether a wife, 
who is an employee of a part- 
nership of which her husband 
is a member, is entitled to an 
award where she _ otherwise 
Satisfies the requirements for 


(Continued on page 8. col. 1) 
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The covenant itself raises 
questions as to just what was 
required to be done under it. 
Zerman’s successors in title are 
put on notice of some agreement, 
not fully specified, with respect 
to erection of houses on the 
premises. A title is not market- 
able if the public record places a 
purchaser on notice of questions 
as to matters lying outside the 
records, where the matters are 
not easily establishable and the 
questions may reasonably be ex- 


ard of litigation. 

The contention that the cov- 
enant is personal overlooks the 
general rule that in equity a re- 
Strictive covenant made by a 
grantee as to the use of land 
binds the grantee’s successors in 
title who take with notice, even 
thouch at law it is, or at one time 
was deemed to be personal. 

It may be that the Borough 
did not intend by the covenant 
to bind Zerman’s successors. In 
such case it would not be bind- 
ing on them. However, it may 
be that the borough was seeking 


a permanent restriction on the 
lands. The requisite certainty 


that the covenant was not to run 
with the land but was to be per- 
sonal, is not established 


pected to expose him to the haz- | 


and | 
hence this contention must fail. | 


| The court does not decide here 
|that the lots are subject to the 
| covenant or that the covenant 
jis enforceable. But there are 
| doubts. A claim for equitable re- 
|lief based thereon is not an ir- 
;rational possibility. The court 
| cannot be reasonably satisfied 
|that plaintiff would not have 
| been exposed to litigation had 
| he taken title and built the fac- 
|tory. Plaintiff contracted for a 
| title free of all reasonable 
| doubts. Instead he was offered 
one which raises a host of them. 
Reversed with directions to 
|enter judgment for plaintiff for 
$625. 
| Pe ae ee eee 
| INHERITANCE TAX — Issue of 
stepchildren are not within 
a category fixed by R.S. 54:34- 
2(a) and hence bequests to 
them are taxable at the 8% 
rate under R.S. 54:34-2(d). 
STATUTES — Where there is no 
ambiguity or uncertainty in a 
statute there is no room for 
judicial construction as to pre- 
sumed legislative intent. 
TAXATION — Statutes granting 
exemption or partial exemp- 
tion from taxation are to be 
strictly construed against a 
claimant; a claimed exemp- 
tion must find support in clear 
and unmistakable expressions 
of the legislative act. 


There are also other questions 
as to the enforceability of the 
covenant. 


Digested from an opinion by 
Ewart, J. A. D. rendered Sept. 
5, 1956. Appellate Div. In re Hop- 
kins. For appellants—Frank L 
Bate (Shanley & Fisher, attys). 
For respondent—Joseph A. Jan- 
sen (Grover C. Richman, Atty. 
Gen.). 

The issue involved is whether 
to so-called step-grand- 
should be taxed at the 





% | 


| bequests 
children 
8% rate, 
der RS. 54:34-2 (d) of our in- 
| heritance tax law or be accorded 
preferential treatment and tax- 
ed at 1% with $5,000 exemptions 
under R.S. 54:34-2(a). 
heritance Bureau taxed the be- 
quests here involved at the 8% 
rate and the executors appeal. 
Decedent bequeathed her res- 
iduary estate in equal shares to 
the nine children of her three 


latest rate 
per annum 
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mined that the children of 
stepchildren are not within the 
categories listed in R.S. 54:34- 
2(a) and hence fall within the 
provision of RS. 54:34-2(d) 

its terms is applicable 


, which by its 
to transfers to all persons or 
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corporations not encompassed by 
R.S. 54:34-2(a) (b) or (c). Ap- 
pellants contend that within 
the meaning of the Transfer In- 
heritance Tax statutes transfers 
to issue of stepchildren should 
be taxed at the rates specified 
with respect to issue of natural 
children and that by enactment 
of C 128 L 1937 (RS. 54:34-2.1) 
the legislature intended not to 
establish a separate class for 
stepchildren under R.S. 54.34-2 
(a) but to treat them the same 
as natural children with their 
issue to be considered the same 
as issue of natural children. 


Held. The original transfer in- 
heritance law, enacted in 1909 
up 4 categories of transferees, 


se 

the first three being given spec- 
ial rates and the fourth, with 
the 8 percent rate, to apply to 
all others. In the first category, 
which is now covered by RS. 
54:34-2(a) were listed parents, 
grandparents, spouse, children 


of decedent, adopted children of 
decedent and issue of any child 
or legally adopted child of de- 
cedent. C. 128 L 1937, now RS. 
54:34-2.1 was enacted in 1937 as 
a supplement to the 1909 enact- 
ment and provides “The trans- 


property to a stepchild of 


far 


O1 


a decedent shall be taxed at the 
same rates and with the same 
exemptions as the transfer of 
property passing to a child of 
said decedent born in lawful 
wedlock.” 

A literal reading of the stat- 
utes indicates that issue of step- 
children have not been men- 
tioned in subsections (a) (bd) or 


(c) and hence they fall within 
subsection (d). Nowhere in the 
original law or the supplement 
of 1937 are issue of stepchildren 
|mentioned. Had the legislature 
intended by the 1937 supplement 
to grant preferential treatment 
to issue of stepchildren it would 
have been a simple matter to in- 
}sert such an expression and the 
| legislature would have so stated 
just as it did for “issue of any 
child or legally adopted child 
of decedent” in the original en- 
actment. The wording and 
phraseology of the statutes, both 
R.S. 54:34-2 and RS. 54:32-2.1 


}are clear and explicit. There is 


no ambiguity or uncertainty 
leaving room for judicial con- 
struction. The court is not at 


| liberty to presume or infer that 


41 
tne 


legislature intended some- 
thing other than is actually ex- 








pressed in the statutes in ques- 
tion. 

Statutes granting exemptions 
from taxation are to be Strictly 
construed against a claimant: a 
claimed exemption from taxa- 


tion must find support in clear 
and unmistakable expressions of 
legislative act. Doubts as to 
eligibility for exemption must 
e resolved against the claim- 
thereof. 


the 


Our statute was modeled after 
t vew York Act and decisions 
with regard thereto are entitled 
to much weight. In New York it 
was held that an exemption to 
“children and lineal des- 
cendants born in wedlock i 
did not include adopted children 
and that conclusion lends sup- 
Port to the argument that ex- 
emptions may not rest on pre- 
sumed intent, but only on ex- 
press statutory provisions. 
While the exemption argued 
for may in some circumstances 
be meritorious, that is a question 
of legislative policy, and not for 
the courts. Our legislature has 
not seen fit to extend the ex- 
emption to issue of stepchildren 
nor to permit either stepchildren 
or their issue to inherit property 
of an intestate decedent. | 


Affirmed. 
Announcement 


Charles S. Okin and Jack Okin 
announce the removal of their 
offices and the formation of a 
partnership for the general prac- 
tice of law under the firm name 
of Okin and Okin, 744 Broad 
Street, Newark. 


Lodge Cites Role of United Nations 
To Lawyers 
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Also Warns ABA Of Soviet 
Peril 
Dallas, Tex. (ACCN) — Sup- 


port for the United Nations on 
the basis of its record, and con- 
tinued vigilance against the poli- 
cies of the Soviet 
counseled by Henry Cabot Lodge 
Jr. in an address at the annual 
banquet closing the 79th conven- 
tion of the American Bar Assn. 
here. Lodge, former U. S. sena- 
tor, is the official American rep- 
resentative to the U.N. 

Working through the interna- 
tional organization this country 
during the Eisenhower adminis- 
tration has made _ important 
gains on the foreign policy front, 
Ambassador Lodge told the as- 
sembled lawyers. He listed some 
of these as: 

1—Working in the U. N. sec- 
urity council, in close coopera- 
tion with South American allies, 
“we played a decisive part in 
foiling the Communist attempt 
to take over Guatemala.” 

2—Use of the “uniquely influ- 
ential U. N. loudspeaker” to suc- 
cessfully arouse world opinion 
against Communist attempts to 
take over Formosa. 

3—Condemnation 


in the gen- 


eral assembly, by a 47-5 vote, of | 


the detention by Communist 
China of 15 U.S. air force fliers 
captured in the Korean war, and 
return of these men through the 
personal intervention in Peking 
of the U. N. secretary general. 

4—Use of the U. N. loud- 
speaker “to nail communist dis- 
tortions on the spot, and to ex- 
pose to world opinion the brutal 
Red techniques of forced confes- 
sions, wartime atrocities, slave 
labor, and the colossal lie about 
germ warfare.” 

5—The fact that “on 30 sepa- 
rate occasions in the past three 


years we have led the U.N. in} 


its rejection of the attempt to 
seat Communist China.” 

6—President Eisenhower's use 
of the U. N. to project to the 
world —and thereby dramatize 
the deep devotion of America to 
peace—“his magnificent concep- 
tion of atomic energy consecrat- 
ed not to man’s destruction but 
to his life.” 

7—The U. N.’s_ endorsement 
of Eisenhower’s proposal for mu- 
tual arms reduction, including 
aerial inspection, and the inter- 
est individual U. N. members 
have shown in his offer of U. S. 
participation in an international 
fund for economic development, 
the money to come from the sav- 
ings from disarmament. 

8—The fact that “every single 
American employed by the U. N. 
is screened in accordance with 
Civil service commission and FBI 
procedures.” 

9—Building the U. N. “into a 
realistic and effective agency for 
peace, able to put the damper on 
disputes before they turn into 
wars, and thus to guard man- 
kind against the frightful calam- 
ity of a modern global war.” 

The U. N. cannot enforce 
peace in the world by fiat, said 


‘law to be laid down.” 


Union, were | 


| Soviet 





Lodge—it “cannot possibly 
down the law’ to contending ;, 
tions, for the simple reason :- 

















He added that “If, for . 
ample, in the years just fol, 
ing the American rev ‘ 
state of Pennsylvania, le: 
had had as different 4 vier, 
the nature of man from + 
held by the other 12 st 
the view of the Soviet Un 
different from that of 
the world today, there coy 
suredly have been n 
States of America.” 
“Despite its obvious lim: 
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Lodge said, the U.N. is 





it is a center for “ 
the action of nations”’ by 
their disputes and prom 
operative projects; it 
most powerful single nD 
the world for influencing pu 
opinion”; and its moral] 
is making a “steady con 
year by year to the 
a world-wide sense of ju 
The new regime in R 
ambassador asserted, is s 
lowing a Stalin-like p : 
gression. If there were any doy 
on this point, he said, r¢ 
tions of the Communist 
tries should dispel them 
He cited as an exa! 
fact, as he asserted, 
trading Soviet arms f 
tian cotton and prop: 
ilar deals with other N¢ 
ern countries, Moscow has mg 
what is surely the greate: 
tribution to internati 
sions that we have seen i 
past year.” 
And, he noted, “on to; 
these actions, the leaders 
Communist y 
proclaim at the top 
lungs what they call ‘the 
cible historical march 
kind toward communism’ 
other words, world conquest 
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Cite His Service To Bar 
Here, Abroad 


Tex. (ACCN) — Th 
Bar Assn.’s most cov- 
ard—the ABA medal for 
ing service to the legal 
jon—was presented at the 
nnual banquet to Robert 
ey Sr., of Dallas, for “con- 
us and unselfish service to 
ause Of American juris- 







is dean of the Southern 
t University law school, 
nt of the Southwestern 
Foundation, and a former 
t of the ABA, the State 
Texas, and the Dallas Bar 





1956 award was made 
recognition both of 
f more than 40 years to 
al profession in the U. S., 
his role in furthering 
understanding of the Am- 
an legal and judicial systems. 
In recent years he has been 
in the affairs of the Inter- 
n and International Bar 
At the request of the state 
sartment, he undertook a spe- 
on to Korea to consult 
icials about the adoption 
t country of essential ele- 
of the American legal-ju- 
ystem. From that original 
nerged a plan for closer 
wperation between the U. S. 
d legal professions of other 
re nations of the world, and 
an Storey now heads a special 
A committee which is work- 
ard that objective. 
teen hundred lawyers, 
law teachers and bar of- 
iis from the U. S., Canada 
¢Great Britain attending the 
1eard ABA President E. 
ee ythe Gambrell praise the vet- 
‘ty aq™gen attorney for his inspiration 
se d leadership of the legal pro- 


to 


his 











































citation which accom- 
e award read in part: 

unselfish service you 
rendered to your country as 
yer in Europe, in Asia and 
h America has forwarded 
e of American Jurispru- 
hese years of world de- 
1e weeks, months and 
‘h you have devoted to 
-ssion without thought 
i have been of incalcul- 
to the American Bar 

m.in building for the future 
' the legal profession. Your 
ERVK ureh, your state and your 
mmuni are better because 
T : lived.” 














88 ie 







4iic 


Ambar Medal Awarded To Dean Storey 





medal is fashioned in 24 
carat gold and is three inches in 
diameter. On the obverse is the 
St. Memin profile of John Mar- 
shall. The reverse is a seated fig- 
ure representing Justice. In- 
scribed on the front are the 
words: “To the end it may be a 
government of laws and not of 
men.” The verse was chosen 
from the Massachusetts consti- 
tution as it epitomized the whole 
service of Chief Justice Marshall. 
On the back appears the single 
Latin word “Justitia.” 

A partner in the law firm of 
Storey, Armstrong & Steger, 
Dean Storey has two lawyer sons 

Rotert G. Storey Jr., immedi- 
ate past national chairman of 
unior Bar conference of the 

and Charles P. Storey. 

are members their 
firm. 


4 ile 


ABA, 
Both 


Tatner's 


of 


Third Circuit Judicial 
Conference Held 


1e Nineteenth Annual Judi- 


Ti 
cial Conference of the Third 
Judicial Circuit of the United 


States was held at Atlantic City 
this week and covered a pro- 
gram of highly interesting sub- 


jects. Included among the speak- 
ers were: 
Hon. Alexander Holtzoff who 


spoke on Methods of Administra- 
tion and Use of Pretrial and Dis- 
covery Rules in Civil Cases; 

Prof. Clare B. McDermott, Jr., 
who spoke on Proposed Amend- 
to the Federal Rules of 
Civil Procedure; 

Prof. Bertram K. Wolfe who 
spoke on Transfers of Actions for 
Convenience; 


nent 
ments 


Joseph Harrison, who read a 


paper by Dr. Sheldon Glueck on | 


the Sentencing Problem; 
Hon. Edward Gaulkin 
Prof. E. Knowlton Rogers, who 
spoke on the question of whether 
presentence reports should be 
made available to defendants; 


and 


Prof. Gerard R. Moran, whose 
topic was problems in Federal- 
State jurisdiction with respect to 
crimes and torts committed on 
aircraft. 

Each of the addresses was fol- 

wed by general discussion led 

a panel of moderators. 

The arrangements for the con- 
ference were under the chair- 
manship of U. S. District Court 
Judge Reynier J. Wortendyke, 
Jr., who had as New Jersey as- 


by 








Ivosi Storey is the twenty- sistants on his committee Joseph 
= person to receive the award Harrison of Newark and Douglas 
land, MB <c¢ past 27 years. M. Hicks of New Brunswick. 

| ee eras 
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nbia 


and 
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BANK 
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Experts Run Race With 
‘Unexpected Heirs’ 


Owners of substantial wealth 


are going “all out” to protect 
their estates from inroads of 
“unexpected heirs,” says Com- 


merce Clearing House. 


T’nese special heirs are listed 
by CCH as the collectors, 
unnecessary probate and admin- 
istrative expenses, persons who 


buy property sold by an estate 
to meet other charges, the agent 
who sells such property for the 
estate and many others whose 
claims come ahead of widows. 
children and other family mem- 
bers. 








The task of detecting these 
“unexpected heirs” is usually 
left to experts, hooled in the 
art of reducing their claims to 
a minimum before they make 
their appearances, CCH explains. 

The art is called “estate 
planning.” It must be employed | 
as early as possible in a man’s 


life to avoid expens conse- | 
quences to his estate | 

Experts say that if successful | 
men would give just a little of| 
their time to consideration of 
how to conserve what they have, 
they could spend less time at the 
task of accumulating money and 
property and still leave a greater | 
amount to their families. 

The test of one’s intention, 
CCH says, is no longer “How 
much shall I leave?” but rather 
“How much will be left’? after | 


ive 





| 
| 





| passing from this life. 


An 
all 


The owner of estate has} 
many opportunities to make sure | 
his heirs will receive the max- | 
imum of what he leaves, relying | 
on opinions of many courts| 
which say that a man should} 
do everything in his power to} 
avoid paying unnecessary taxes, | 


but should do nothing to evade 
taxes. 
Several planning devices by 


means of which substantial sav- 
ings in taxes and expenses can 
be effected are listed by CCH as 
follows: 


Lifetime gifts provide one ex- 
cellent means of saving income 
taxes, estate taxes and probate 


expenses and of reducing forced 
sales. 

Life insurance 
of the best means 
presence of sufficient 


provides one 
assuring 


liquid funds 


of 


to prevent the forced sale of 
other assets to pay estate charg- 
es. It can be kept out of the 


taxable estate and is not subject 
to probate and administrative 


}expense, or to shrinkage. 


The most well-thought-out es- 
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Antitrust Division's 
Dallas; Tex. (ACCN) 


Vin 


aVa( 


n= | 


Cpolistic limitations on the pro- | 
| tered throughout antitrust’s sev- 


duction of sex hormones are un- 
der attaek_by the antitrust di- 
vision of the department of jus- 
tice, division chief Victor R. 
Hansen revealed here. He un- 


| York, 


Litigation Outlined 


51, 154 located in Washing- 
ton. The remaining 97 are scat- 


are 


alt 


en field offices in Chicago, Cleve- 
land, Detroit, Los Angeles, New 
Philadelphia and San 


| Francisco. 


folded a wide gange of current | 


antitrust activity before the sec- 
tion of judicial administration of 
the American Bar Assn. 

Suits have been brought, Han- 
sen said, against lead producers, 
shipping companies and airlines, 
shrimp dealers, trailer operators, 
and linen service suppliers, as 
well as the 
eyeglasses, 
pills, and the sellers of alcoholic 
beverages in the upper South. 

“Antitrust,” he added, “is con- 
cerned not only with the ma- 
terial things of life. It covers 
the theatre and arts as well. 
Thus, we have proceeded against 


ithe Panagra suit,” 


manufacturers of | 
false teeth, vitamin | 


Cases are filed with an eye to 
practical enforcement results, 
the division chief declared. “In 
he_ stated, 
“the relief sought by the gov- 
ernment — divestiture by Grace 
Lines and Pan American of their 
Panagra stock—will spur a com- 
peting transport route to crucial 
South American markets. 

“Similarly, in the recent RCA 
proceeding, striking down RCA’s 
limitations on patent licensing 
may do much to encourage re- 
search in that area of electronic 
endeavor so vital to our national 


| welfare and defense. 


restraints by the New York City | 


theatre scenery haulers, as well 
as the International Boxing club. 


| doctrinaire 


We are now investigating our na- | 


tion’s commercial wrestling.” 
Two hundred and fifty-one of 
the 427 total employees of the 


division, Hansen said, are either | 





lawyers or economists. Of these | 


| Youngstown-Bethlehem 


“Beyond these examples, this 
firm interest in practical en- 
forcement results, rather than 
rules, inspired our 
of the proposed 
merger 
while at almost the same time 
we approved certain mergers by 
small auto makers,” Hansen as- 
serted. 


turn-down 





minute. 


ing problems. 


An Announcement 


TO OWNERS OF THE BLUE-BOUND VOLUME 
OF REVISED RULES OF THE 
NEW JERSEY COURTS 


A pocket part cumulating al! the Rule changes from 
September 9, 1953 to September 5, 1956, is now avail- 
able. With this pocket part your book will be up-to-the- 


The charge for the pocket part is only $2.50, but a 
check must accompany your order, to obviate bookkeep- 








4 limited number of orders for bound 
volumes of the Rules with pocket part 
can be filled at 56.00 per copy. 





GANN LAW BOOKS 
224 Market Street, Newark 2, N. J. 
MArket 4-5533 








tate plans make good use of 
trusts as a means of conserving 


insurance policy| 
provisions in the handling of in- | 
surance proceeds. 
Savings through use of the 
marital] deduction can be very | 
substantial. A further advantage | 
of this deduction is that it tends | 
to reduce the need for liquid as- 
sets in the estate of the first| 
spouse to die. | 
Estate planning must be in-| 
| 


dividualized, says CCH, because 
of personal factors. CCH lists 
some of these factors as follows: 

Age of persons concerned. 

Size of the family. 

Nature of income 

Financial 
concerned. 

Presence of moral or legal ob- 
ligations. 

Attitude of family head. 

Although estate planning is 
directed primarily to the sav- 
ing of federal estate taxes, the 
state death tax factor must not 
be overlooked, warns CCH. Its 
importance is especially evident 
in cases where use of the marital 
deduction is contemplated. 


outlook for thk.ose 


Announcement 


Abner W. Feinberg will con- 
tinue the general practice of the 
law in association with the firm 
of Stein, Stein & Engel, with 
offices at 26 Journal Square, | 


Jersey City 6. 
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Trust Department 


East Orange + Irvington 


Mem 


ere is an extract 
from an advertisement of our Trust Department 


that is appearing in local publications: 


“We will be glad to cooperate with 

your attorney in connection with your plans 
for your estate. He should draw your 

will and serve as counsel for your estate 


when legal service is required.” 


This is a policy that we continue to emphasize 


in discussions with our customers. 


FIDELITY UNION 


TRUST COMPANY 
Main Office—755 Broad St., Newark 1, N. J. 
16 Offices in Newark * Belleville 


¢ Federal Deposit Insurance Corporation 
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ACR No. 36—A Step Backward In Tax Equity 


ACR No. 36, a controversial measure finally passed by the 
New Jersey Senate on July 16, 1956, proposes an important amend- 
ment affecting the power of the Legislature to regulate the assess- 
ment and taxation of real property. It purports to continue the 
present requirements of “general laws” and “uniform rules” for 
assessment of all property, real and personal, and of a common 
standard of value and general tax rate for assessment of real 
property taxed for local purposes (Art. VIII, Sec. 1, Par. 1). The 
proposed amendment would add a new sentence, however, per- 
mitting the Legislature to “authorize the governing body of any 
municipality constituting a taxing district to establish a proportion 
of the standard of value at which such real property situate 
therein shall be assessed,” and directing that “such proportion 
shall oe uniformly applied to all such real property within the 
taxing district.” 





The principal argument of the proponents of the amendment | <, 


is that it would permit the maintenance of the status quo (under 
which assessors generally select various fractions of true value as 
their basis of assessinent), despite recent decisions of our Supreme 
Court relating to the problem of fractional versus 100% of true 
value assessments. Present average ratios of assessed to true value 
of real estate vary among the taxing districts from ratios of 10% 
to 70%, according to the State Table of Equalized Valuations. The 
Lrincipal argument against the proposed amendment is that the 
status quo is not worthy of retention and that the amendment 
would go far beyond its stated purpose in any event. 

The issue presented by the amendment is not between frac- 
tional assessment on one hand and 100% of full value on the other; 
it is between inter-district uniformity of standard (fractional or 
ctherwise) and diversity of standard among the various taxing 
cictricts 

This issue is all the more pertinent when the State of New 
Jersey is on the threshold of a new era of equality of administra- 


|nently 


jage 
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Lawyers And Social Security Coverage 





By Robert W. Kean* 


|one for retirement payments to 


Several years ago I addressed | oneself; wife age 62 or older; 
a meeting of the Essex County | Survivor benefits to maturity to 


|'Bar Association outlining the 


|benefits which would accrue if 
|lawyers were included under So- 
|cial Security. At that time I 
|urged that they support such a 
| proposition. 

| At long last, in the Social Se- 
lcurity bill signed by the Presi- 
|dent on August 1, self-employed 
|lawyers will be included. 


| Most self-employed lawyers 


already have 3 quarters of cov-| 


erage towards social security 
benefits though they may not be 
|}aware of it. They will pay for 
|these credits when they pay 
their income tax in April of 1957. 
; This initial payment will be for 
}social security coverage for the 
current year, i956. 

As the first payment, a lawyer 
| will have to pay 3% of his net 
income up to $4200. Thus next 
a self-employed lawyer 
who earns $4200 or more will pay 
$126 annually for coverage. Un- 
der the law this tax will be in- 
creased gradually over a period 
of years, becoming 33,% in 1960, 
and reaching a maximum of 6% 
in 1975. Starting in 1958, a con- 
stant 33% tax will be added to 
| the social security tax. This new 
tax is designed to provide bene- 
|fits for the totally and perma- 
disabled after reaching 


rear 
year 


50. 
Some of the benefits which a 
lf-employed lawyer may re- 
ceive are as follows: If he retires 
at age 65, after having had aver- 
age earnings of $4200 or more 
annually, he will receive 


will receive $162.80 a month. 

If the lawyer, with then aver- 
age earnings of $4200 or more 
annually, wishes to retire at 65 
while his wife is only 62, the 
couple will receive combined 
benefits of $149.20. But were the 





tion of the local tax on real property, as the result of the work of | 


the Commission on State Tax Policy, in its Sixth Report, The 
General Property Tax in New Jersey: A Century of Inequities 
(1953), the action of the Legislature and Governor in providing 
for an excellent system of inter-district equalization of aggregate 
assessments for school aid purposes, and the far reaching decisions 
of our Supreme Court rendered during 1955. Admittedly there 
would be a clear need for some device to ease the fiscal and pol- 
itical shock of a transition from assessments which have averaged 
30% of true value on a state-wide basis to assessments which 
would attain 100% if the Supreme Court affirms the decision in 
Switz v. Middletown Township, et al. 40 N. J. Super, 217 (App. Div., 
May 10, 1956). But the method selected by ACR No. 36 would do 
more harm than good. 

If the proposed Constitutional amendment meant fractional 
assessment alone—on a uniform state-wide basis—it would be 
unobjectionable. By the same token it would be unnecessary since 
the Legislature has full power to prescribe fractional assessments 
under the present “standard of value” requirements. The point 
is that equality of treatment is just as feasible under a uniform 
fractional assessment as it is under a uniform 100% of true value 
assessment. 

ACR No. 36 would go beyond authorizing a uniform fractional 
assessment. While probably intended to be read in its whole con- 
text of “general laws” the new language could be construed to 
permit the legislature to authorize an individual municipality to 
use fractional assessments, and there is no doubt that the purpose 


wife to wait for her benefits un- 
| til she reached 65, the two would 
|receive the full benefit of 
$162.80. 

| Of course, there is no obliga- 
| tion to retire at the age of 65, 
|and most lawyers do not. The 
lawyer who wishes to continue 
in practice will receive his full 


|social security benefit at age 72, 
|regardless of whether he retires 


of tne amendment would be served by legislation authorizing a} 


different fraction in every municipality. The language is permis- 
sive but it would be naive to assume that any legislature could 
long rcsist the pressure that would develop to enact some such 
iegislation. Yet there are at least three compelling arguments 


against it. 


rc 


There is a sharp difference between administrative failure to | 


achieve the legal standard of assessment, which is now subject 
to judicial and legislative correction, and a constitutionally sanc- 
tioned local option as to what the legal standard shall be. The 
former has been with us for a long time and may be on the way 


jin the 


out; the latter represents a public policy which is untried, unpre- | 


cederted and clearly regressive. Almost every state in the nation 
has been giving its tax system careful study, and the process of 
assessment of real estate has been undergoing a wide spread re- 
examination. State-wide and municipal revaluations are common 
news of the day. but they all recognize the importance of a parity 
of assessment levels within any given state. A survey of the more 
important studies of taxation in this and other states has not 
disclosed any support for the lcecal option feature of ACR No. 36. 
The cited comprehensive report of the Tax Policy Commission 
reviewed the entire history of efforts to reform the property tax 
in this state, but it neither found nor recommended any form of 
local choice as to the legal basis of assessment. In fact, a major 
question with respect to ACR No. 36 is suggested solely by the fact 
that it does not appear to have been preceded by the kind of 
comprehensive study that such a far reaching departure in tax 
policy would seem to merit. 


nr 
aay 


or not. 


In addition to these retire- 


ment benefits social security for | 


lawyers involves substantial sur- 
vivor benefits. These benefits 
may be even more Significant to 
lawyers than retirement bene- 
fits. This is particularly true as 
to the younger members of the 
bar. A widow at age 62 will be 
entitled to three-fourths of her 
husband’s benefits. The widow 
of a lawyer earning $4200 or 
more annually thus will receive 
$81.40 monthly. If he should un- 
fortunately die at an early age 
with minor children, payments 
to the survivors would be con- 
siderable higher. The widow of 
a lawyer with the above income, 
with two minor children, would 
receive $200 monthly. 

The qualifying requirements 
for payments under Social Se- 
curity are the same for lawyers 
as for any other covered group. 
In order to receive benefits, 
lawyers will have to have been 
program for a certain 
period of time, measured in cal- 


|endar quarters. A self-employed 


lawyer will receive credit of four 
calendar quarters for every year 
in which his net income exceeds 
$400. A lawyer will be fully in- 
sured if the total number of 
quarters of coverage is at least 
half as many as the number of 
calendar quarters that has pass- 
ed since December 31. 1950, or 
since he reached age 21, which- 
ever is later. At least six quar- 
ters are necessary in any case; 
when forty quarters are reached, 
one is fully insured for life. The 
fully insured status qualifies 


* Congressman. 12th D 





trict. Essex Cour 


a | 
monthly benefit of $108.50. With | 
a wife who is also over 65, he} 


and widow, 
for children 


|children under 18; 
any age if caring 
ireceiving benefits. 
In order to give complete pro- 
tection to all lawyers, just en- 


tering the system, it has been | 


|specially provided that those 
lawyers who are now near or 
past 65 will be considered to be 
fully insured after only six quar- 
ters coverage. Through this pro- 
vision it will be possible for 
lawyers who have not had the 
opportunity to participate fully 
in the program, to receive full 
retirement and survivors bene- 
fits. 

To qualify for a Social Secur- 
ity retirement benefit, a lawyer 
will have to be at least 65 years 
old: to be fully insured; to be 
either retired or 72 years old: 
and to have applied for such 
benefit. Retirement or survivors 
payments to a wife can be made 
only if she were living with her 
husband at the time of his death 
or at the time of his applica- 
tion; or if the lawyer is making 
regular contributions to his wife; 
or if there is a court order re- 
quiring contributions. The wife 
of a beneficiary can only receive 
benefits if the marriage has been 
in effect for at least three years, 
unless there is a child. The wid- 
ow of a lawyer will receive 
benefits only if the marriage had 
been in effect for at least one 
year, unless, again, there is a 
child. Payments to dependent 
parents of a deceased lawyer 
can only be made if no spouse 
or child qualifies for benefits. 


New Security Order In 
‘Works, Justice Aide Tells 
ABA Panel On Loyalty 


Dallas, Tex. (ACCN) — A new 
executive order, limiting the 
government’s security program 
ito “sensitive” positions is now 
being drawn up for President 
Eisenhower’s signature, George 
Cochran Doub, assistant U. S. 
attorney general in charge of the 
civil division of the jusgice de- 
partment said here. 

Doub made this disclosure in 
an impromptu address before a 
panel on loyalty and security 
problems. The panel was con- 
ducted by the criminal law sec- 
tion of the American Bar Assn. 
during its convention here. Doub 
said the new order would be 
ready within a few weeks and 


would contain standards by 
which sensitive jobs could be 
defined. 

A second panel guest, Scott 


McLeod, state department ad- 
ministrator of the bureau of se- 
curity and consular affairs, de- 
fended the present security pro- 
gram as “a personnel problem,” 
and added: “I take the position 
that it should not be divorced 
from this.” 

The program is only vaguely 
related to criminal law, McLeod 
asserted. It does not establish 
guilt. he said, but is designed to 
prevent a recurrence of an act 
which might endanger national 
security. It is at present ade- 
quate to both prevent Com- 
munist penetration and protect 
the inherent rights of govern- 
ment employees, he maintained. 

A third speaker, Boston Atty. 
Charles P. Curtis, criticized the 
state department for not grant- 


ing visas to 15 U. S. newspaper- 
men to enter Red China. “We 
are so intent on keeping our 


principles pure that we are ne- 
giecting opportunities,” Curtis 
stated. 

The recent study of the fed- 
eral security program by the New 
York Bar Assn. was described for 
the meeting by Atty. Dudley B. 
Ronsal. chairman of the commit- 
tee which actually made the sur- 
vey. 

Bonsal noted that his commit- 
tee had recommended that the 
attorney general’s list of sub- 


S$ 


‘12 Evening Courses | 


| 


| 






New York PLI Fajj 
Program 





Four new courses are ingjy; 
in the N. Y. Practising La, ; 
stitute’s Fall Semester 
nounced by Harold P. Selis:. 
Director. A total of 12 eye, 
programs for practicing lay. 
of varying experience ] 
conducted during the Fal} +. 
which begins Monday, Sep; 
ber 24. 
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evening sessions. WY 
demonstrations and pane] 
cussions this new Series sty 
techniques in presentin 
taxpayer’s position, 
negotiations and _ settli 
controversies. There i 
new short course on Acc 
for Lawyers covering th 
counting aspects of tax mar: 
as well as corporate and ¢ 
mercial practice. A 12-lecy 
course on Federal Taxation yp 
vides for general practi: 
working familiarity 
1954 Revenue Code. 
Other new courses are 
Disputes and Their Settl 
and a completely revised p 
gram on Defending Crim 
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and Medical Aspects of 
tion. 

Secured Transactions 
particular interest to 
who represent lending 
tions such as banks, 
companies, factors and 
companies. Trust compan 
yers, as well as general 
tioners, find the course o 
Planning and Adn 
valuable as it analyzes planz 
methods and the tax co 
quences of various possibilit 

For recently admitted att 
eys the Institute reco: 
the General Practice 
This series explains hundred 
practical and procedural 7 
lems which every young prs 
tioner must master to serv: 
clients or employer effec 
Other Fall courses are Re 
tate and Bankruptcy and Re 
anization. 

The schedule of 
days is as follows: 

Mondays: Federal 
Real Estate and Genera 
tice. 

Tuesdays: 
Lawyers, Clinic in Inté 
enue Service Procedures. >» 
cal Aspects of Litigation, 
Disputes and Their Set 

Wednesdays: Estate 
and Administration 
sion, Tuesday, 
Trial Technique, B 
and Reorganization and Gé 
al Practice. 
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tend as the Institute’s gue 
first session in any cour 
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Announcement 


George W. Rowinski 
moved his law office 
Hamburg Turnpike. 
Paterson 2. 








versive organizations 
ed unless it can be br 
date and otherwise 
ficiencies cited in the 

He outlined a five-D 
















gram of procedure whit- ( 
committee recommenc€e -- 
curity cases. This would -- 
for a thorough prelimi, 
vestigation. a hearing 2! * N 
the right to subpoena Master 


would be granted to bot ” 
and a right of appeai SY 
cused. 
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Review of Supreme Court's Work 




















pecisions on Labor Relations 
The article that follows is the 
gurth in a series of articles 
piefly summarizing the opin- 
jns and work of the Supreme 
court during its recent Term. 
The preceding articles reviewed 
the highlights and statistics of 
the Term and decisions on busi- 
ness regulation. Subsequent arti- 
des will deal with other particu- 
ur fields of law. 
4Jmost overlooked amid all th 
over the Supreme Cour 
of states’ rights” 1 
; a major concession tc 
in the field of 











ations. 


Apanaoning 


the conflict-of- 


mont + 


rel lat was 


les arSuileric 
so much weight in Garner, 

485, 22 LW 4055, and 
rnum, 347 U.S. 656, 22 LW 
6-3 majority of the Court 
a Wisconsin court’s en- 
ent of a State Employ- 
Relations Board order for- 
¢ mass picketing and in- 
tion of nonstrikers, even 
everyone agreed the 
1's conduct could have been 
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40 U.S. 
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‘pped by a Taft Act unfair 

spor practice order. 
ise According to the majority, the 
C zournum case had made it 
fering @par that Section 8(b) (1) of 
and sane Taft Act was not to be the 
Technigmrclusive method of controling 
of Lit@#olence. In fact, Senator Taft 


at 
mself had said that state ac- 
ne is pon would be permissible. And 
& senator Taft could not have been 
ig only to state criminal 
pws. since Congress knew of the 
01 decision in Allen Bradley 
al v. WERB, 315 U.S. 740, that 
mn Wagner Act left the states 
ee to enjoin this type of union 
mduct. 

conciling its new position 
ne Garner case, the Court 



















ed att@™ AS a general matter we have 

dthat a State may not, in the 
nce of its public policy, 
-onduct ‘which has been 
“unfair labor practice” 
the federal statutes.’ Id., 
d, and cases cited. But our 
ist Taft-Hartley opinions have 





e RealM™ede it clear that this general 
ind Regge? does not take from the 

Ra power to prevent mass 
-ourses violence, and overt 






of violence. The domin- 
erest of the State in pre- 
violence and property 
> cannot be questioned. It 
er of genuine local con- 
Nor should the fact that a 
I commits a federal unfair 
“or practice while engaging in 
went conduct prevent States 
taking steps to stop the 


* * * 
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“The S:ates are the natural 
guardians of the public against 
violence. It is the local com- 
munities that suffer most from 
the fear and loss occasioned by 
coercion and destruction. We 
would net interpret an act of 
Conzress to leave them power- 
less to avert such emergencies 
without compelling directions to 
that effect.” 

RETREAT FROM GARNER 

Mr. Justice Douglas, who was 
joined by the Chief Justice and 
Mr. Justice Black, still preferred 
Garner’s “duplication-of-reme- 
dy” test. The majority’s “retreat 
from Garner,” they maintained. 
sanctions ‘a precise duplication 
of remedies which is pregnant 
with potentialities of clashes and 
conflicts.” The dissenters did not 
indicate what type of “conflicts” 





they anticipated: they could 
have had in mind a disagree- 
ment between state courts and 


the National Labor Relations 
Board over whether specific ac- 
tivity constitutes “violent” pick- 
eting calling for state action or 


“peaceful” picketing protected 
by Section 7 of the Taft Act. 
(Automobile Workers v. Wis- 


consin Employment Relations 
Board, No. 530, 24 LW 4283). 

On the same day, the Court 
handed down a per curiam order 
citing the Wisconsin case and 
affirming a similar decision of 
the Minnesota Supreme Court. 
(Autcmobile Workers v. Ander- 
son, No. 565, 24 LW 3328). 
FILING REQUIREMENTS 

Another example of the type 
f “conflicts” that can arise be- 
tween state and federal agencies 
regulating labor relations was 
furnished by a Louisiana case 
decided a few weeks before the 
Wisconsin case. In the face of 
repeated National Labor Rela- 
tions Board and federal court of 
appeals decisions, e.g. see Chi- 
cago Typographical Union, No. 
16, 86 NLRB 1041; NLRB v. Reed 
& Prince Mfg. Co., 205 F.2d 131; 
and NLRB v. Pecheur Lozenge 
Co., 209 F.2d 393, that the only 
result of a union’s noncompli- 
ance with the Taft Act’s filing 
requirements is forfeiture of the 
right to use NLRB processes, the 
Louisiana courts held that rec- 
ognition of a noncomplying 
union would be illegal and that 
therefore picketing to secure 
recognition was subject to re- 
straint by a state court. 

This time, faced with an ex- 
isting difference of opinion a 
majority of the Court insisted 
t the federal interpretation 
ail and reversed the Louisi- 
antipicketing decree, say- 


) 






prev 
ana 
noncompliance of the 
union with Sec. 9(f), (g) and 
(h) in the instant case precludes 
ight of the union to seek 
certification of its status by the 
Labor Boad. Such elimination of 
the Board does not, however, 
eliminate the applicability of the 
National Labor Relations Act, as 
amended, and does not settle the 
issue as to the right of the state 


anv 
fly 
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picketing the employer’s plant 
for the purpose of securing rec- 
Osniticn. 

“The industrial relations be- 
tween the company and its em- 
ployees nonetheless affect inter- 
state commerce and come within 
the field occupied by the Na- 
tional Labor Relations Act as 








amended. The Labor Board is 
but an agency through which 


Congress has authorized certain 
industrial relations to be super- 
vised and enforced. The Act goes 
further. The instant employer, 
employees and union are con- 
trolled by its applicable provi- 





sions and all courts, state as 
well as federal, are bound by 
them.” 

Mr. Justice Frankfurier, who 
dissented, felt t the majovity 
did not give effect to “the reas- 
onable direction he “mean- 
ing and purpose” of Section 9’s 


reporting requirements. These 


requirements are designed, he 
said, “to hamper nonconforming 
unions and discriminate 
against them denying them 
rights deemed of tl itmost im- 
portance to trad inions. This 
being so, I find it rather difficult 
to conclude that, while visiting 


such consquences upon a non- 
conforming union in the federal 
domain of law enforcement, the 
Congress has impliedly with- 
drawn from the States the 
power to regulate such a union.” 
(United Mine Workers v. Arkan- 
sas Oak Flooring Co., No. 227, 24 
LW 4197). 

SECONDARY BOYCOTTS 





Still earlier in the term the 
Court took issue with the Mass- 
achusetts Supreme Judicial 
Court’s interpretation of the 


Taft Act as offering railroads no 
remedy against secondary boy- 
cotts. Although Section 2(2) of 
the Taft Act specifically excludes 
railroads from its definition of 
“employer,” the Court unani- 
mously concluded that a rail- 
road can be considered a “‘per- 
son” qualified to file, under Sec- 
tion 10(b), an unfair labor prac- 





tice charge based on Section 
8(b) (4) (A). On that ground, 
the Court refused to let Massa- 
chusetts enjoin an alleged sec- 


boycott imposed by a 
testing a rail- 
” transporta- 


ondary 
truckers’ union pré 
road’s “piggy-b< 
tion of truck trailers 

It was not necessary, the 
Court concluded to decide 
whether or not the picketing in 
fact constituted secondary 
boycott prohibited by the Taft 
Act. It was enough that the rail- 
road’s state court mplaint had | 
alleged such a violation. Once 
the question is raised, only the 
Labor Board has jurisdiction to| 
decide it. (Teamsters Union v. 
New York, New Haven & Hart- 
ford R.R. Co., No. 23, 24 LW 4044) 
UNION SHOP 

The federal-preemption issue 
was a much simpler one when 
the Court got around to giving! 
the Railway Labor Act’s union- | 
shop amendment precedence 
over state right-to-work laws, 
for here Congress explicitly au-| 
thorized union-shop contracts 
“notwithstanding any * * * law} 
* * * of any state.” With this ex- 
pression of intention before it, | 
the Court readily reached the 
conclusion that “a union agree- 
ment made pursuant to the Rail- | 
way Labor Act has * * * the im- | 
primatur of the federal law upon 
it and by force of the Supremacy | 
Clause of Article VI of the Con- 
stitution could not be made il-| 
legal nor vitiated by any pro-| 
vision of the laws of a state.” 

In the same opinion, the Court | 
sustained the constitutionality | 
of the union-shop authorization, 
carefully explaining the limits) 
of its holding as follows: “It is 
argued that compulsory mem- 
bership will be used to impair 
freedom of expression. But that 
problem is not presented bv this 
record. Congress endeavored to 
safeguard against that possibili- 
ty by making explicit that no 
conditions to membership may 
be imposed except as respects 
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Review of Supreme Court's Work 8 





(Continued from page 5) 


‘periodic dues, initiation fees, 
and assessments.’ If other con- 
ditions are in fact imposed, or 
if the exaction of dues, initiation 
fees, or assessments is used as a} 
cover for forcing ideological con- 
formity or other action in con- 
travention of the First Amend- 
ment, this judgment will not 
prejudice the decision in that 
case. For we pass narrowly on 
Sec. 2 Eleventh of the Railway 
Labor Act. We only hold that the 
requirement for financial sup- 
port of the collective-bargaining 
agency by all who receive the 
benefits of its work is within the 
power of Congress under the 
Commerce Clause and does not 
violate either the First or Fifth 
Amendments. We express no 
opinion on the use of other con- 
ditions to secure or maintain 
membership in a labor organiza- 
tion operating under a union or 
closed shop agreement.” 

It would seem that, by a parity 
of reasoning, the Taft Act’s 
union-security provision (Sec- 
tion 14(b) is equally unobjec- 
tionable and _ enforceable in 
states not having right-to-work 
laws. In this law, too, Congress 
made clear its intention with 
respect to state law. Here, 
though, it provided that state 

] are to pre- 


right-to-work la 
vail. 

A special concurring opinion 
by Mr. Justice Frankfurter. call- 
ed attention to the remarkable 
change in the Courit’s and the 
railroads’ ‘understanding of in- 
dustrial problems” that has oc- 





Wes 
W 





curred since Adair v. US., 208 
U.S. 161. In that case, the rail- 


roads successfully challenged the 
constitutionality a statute 
outlawing yellow-dog contracts, 
whereas now the Court upholds 
union-shop provisions in a stat- 
ute that on the statute 
books through agreement  be- 
the railroads and the rail- 
road unions. (Railway Employ- 
ees’ Dept. v. Hanson, No. 451, 24 
LW 4251) 
COMMUNIST EMPLOYEES 
When _ simil problems of 
‘ideological con nity” were 
i to challenge the discharge 
Communist employee, the 


Mads 


of 


came 


tween 


milar 


2A Ff 


for 








refused to rule on them, 
lack of a substantial federal 
on. However. the opinion 
ng dismissal of the writ 





nitely establish- 
10 constitutional 
-court enforcement 
in a collective bar- 
agreement prohibiting 
of Communists. 
the 





n 
lovmen?t 
yvment 


W dismissed by 








had been granted to a 
1 acting on behalf of a 
member who had been an ac- 


tive Communist and who had 
been discharged from her job as 
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the climax of bargaining nego- 
'tiations in which she was par- 
ticipating as president of the 
local. Citing several constitu- 
tional and federal-preemption 
points, the union had sought re- 
view of a California court order 
setting aside an _ arbitration 
award directing the employee’s 
reinstatement. 

Choosing the _ interpretation 
of the state court’s opinion that 
“does not face us with a consti- 
tutional question,” the five-Jus- 
lower 


tice majority said the 
court had simply found that 
Communist Party membership 


constituted “just cause” for dis- 
charge under the collective bar- 
gaining agreement. Since “‘it is 
clear that” the parties could 
have so agreed, the lower court 


had merely construed a_ local 
contract under local law. 
The other four Justices pre- 


ferred to face squarely the mer- 
its of the case. The Chief Jus- 
tice, Mr. Justice Douglas, and 
Mr. Justice Black conceded that 
the union and the employer 
could have made such a con- 
tract. However, when the state 
courts undertook to enforce 
they took state action of the 
type that Shelley v. Kraemer, 
334 U.S. 1, held is barred by the 
Fourteenth Amendment. 

Mr. Justice Reed, without fil- 
ing an opinion, listed himself as 
favoring affirmance. (Black v 
Cutter Laboratories, No. 92, 24 
LW 4275). 

NO STRIKE CLAUSE 

Among the Court’s five opin- 
ions in unfair labor practice 
cases was a ruling on one of the 
most hotly disputed issues that 
has arisen under Taft-Hartley. 
The Court held that neither the 
no-strike clause in a collective 
bargaining contract nor _ the 
Act’s 60-day notice requirement 
deprives employees of their right 
to reinstatement following an 
unfair labor’ practice strike 
called without notice. 

So far as the effect of the con- 
tract clause was concerned, the 
disagreement seemed to be be- 
tween labor and management 
alone, for the NLRB, 21 LW 2464, 
31 LRRM 1494, the Second Cir- 
cuit, 23 LW 2048, 34 LRRM 2484, 
the Seventh Circuit, 23 LW 2466, 
35 LRRM 2588, and the Supreme 
Court were all unanimous in 
their view that the no-strike 
clause applied only to work 
stoppages aimed at changing 
existing economic relationships 
between the parties. 

A part of what the Court de- 
scribed as a “typical collective 
bargaining contract,” the clause 
required the union “to refrain 
from engaging in any strike or 
work stoppage” during the term 
of the agreement. Read in com- 
plete isolation, the Court admits, 


the clause seems to _ include 
strikes and work stoppages of 
every nature. But its meaning 


must be determined, the Court 
reasoned, in the light of the 
contract as a whole and the law 
relating to it when it was made. 
The contract's strike and lock- 
out clauses, 
on, “are natural adjuncts of an 
operating policy aimed at avoid- 
ing interruptions of production 


prompted by efforts to change} 


existing economic relationships. 
The main function of arbitra- 
tion under the contract is to 


provide a mechanism for avoid- | 


ing similar stoppages due to dis- 
putes over the meaning and ap- 
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the opinion went) 


plication of the various contrac- 
tual provisions. 

“To adopt petitioners’ all-in- 
clusive interpretation of the 


clause is quite a different mat- | 


ter. That interpretation would 
eliminate, for the whole year, 
the employees’ right to strike, 


even if petitioners, by coercion, | 
lawful | 
and, | 


ousted the employees’ 
bargaining representative 
by threats of discharge, caused 
the employees to sign member- 
ship cards in a new union. What- 
ever may be said of the legality 
of such a waiver when explicitly 
stated, there is no adequate basis 
for implying its existence with- 
out a more compelling expres- 
sion of it than appears in Sec. 
5 of this contract.” 

As in the Board and the Sec- 
ond Circuit, a split arose when 


the Court considered the effect 
of the 60-day notice requirement 
in Section 8(d) of the Taft Act 
Again the language in ques- 
tion—‘any employee who en- 
gages in a Strike’ is broad 


enough to cover any strike. And 
again the Court insisted upon 
reading the language in its con- 
text. The paragraph in which 
this language appears requires 
the party giving notice of a de- 
to “terminate or modify” its 
act, as a part of its obliga- 


Ite 


contr 


tion to bargain, to continue “in 
full force and effect, without re- 
sorting to strike or lockout all 


the terms and conditions of the 
existing contract for a period of 


60 days.’ What Section 8(d) 
seeks to do, then, is to relieve 
the parties from the economic 


pressure of a Strike or lockout 
during the natural renegotiation 
period. 


A dissenting opinion written | 
by Mr. Justice Frankfurter, who | 


was joined by Mr. Justice Minton | 


and Mr. Justice Harlan, took the 
view that Section 8(d) (4) 
comes “only an idle collection of 
words” if applied 
strikers alone, since the loss of 
the protected status of “em- 
ployees” has significance only 
when applied to unfair labor 
practice strikes. Congress did 
not legislate idly, the minority 
concluded, but intended the loss- 
of-status provision to have an 
effect. (Mastro Plastics Corp. v. 
NLRB, No. 19, 24 LW 4106) 
LOOK AT THE BOOKS 

Another partial dissent was 
filed to a decision upholding the 
NLRB’s finding that an employ- 
er violated his duty to bargain 
when he refused to attempt to 
substantiate his claim that he 
was unable to pay increased 
wages. The majority phrased its 
holding in rather cryptic lang- 
uage: “A refusal to attempt to 
substantiate a claim of inability 
to pay increased wages may sup- 
port a finding of a failure to bar- 


be- | 


to economic | 


gain in good faith. * * * We do not | 


hold, however, that in every case 
in which economic 
raised as an argument against 
increased wages it automatically 
follows that the employees are 
entitled to substantiating evi- 
dence. Each case must turn upon 
its particular facts. The inquiry 
must always be whether or not 


under the circumstances of the! 


particular case the statutory ob- 
ligation to bargain in good faith 
has been met.” 

Listing themselves as_ both 
concurring and dissenting, Mr. 
Justice Frankfurter, Mr. Justice 
Clark, and Mr. Justice Harlan, 
took the position that the Board 
incorrectly ruled that the refus- 
al to supply the financial infor- 
mation of itself constituted a 
refusal to bargain. It did not 
consider the “totality” of the 
employer’s conduct—the correct 
standard. They too, would have 
reversed the court of appeals’ 
holding, but would also have 
sent the case back to the Board 
for new findings based on an 
application of the correct stand- 
ard. (NLRB v. Truitt Mfg. Co., 
No. 486, 24 LW 4244) 

An earlier refusal-to-bargain 
decision gave the Court less 
trouble. In a short unanimous 
opinion written by the Chief 


inability is| 





‘Justice, the Court held that an 


employer’s claim that a union 
lost its majority status after the 
Board issued its order directing 
the employer to bargain and 
after entry of a court decree en- 
forcing that order did not justify 
the employer’s refusal to bar- 
gain with the union. In these 
circumstances, the employer is 
required to bargain for a “rea- 
sonable” period of time. The 
Chief Justice was somewhat 
critical of the Fifth Circuit’s re- 
luctance to give full effect to the 
Labor Board’s findings. (NLRB v. 
Warren Co., Inc., No. 27, 24 LW 
4035) 
PARKING LOTS 

The NLRB was not so success- 
ful, however, when the Court 
reviewed its rule giving non-em- 
ployee organizers the same 
rights to employer cooperation 
as employee organizers. A unan- 


imous opinion reversed’ the 
Board’s orders requiring three 
employers to permit nonem- 


ployees union organizers to dis- 
tribute literature and solicit em- 
ployees on plant parking lots. 
Because the plants were located 
outside the small cities where 
most of the employees lived and 
because all the employees drove 
to work, the Board decided that 
exclusion of the organizers from 
the parking lots would force 
them to use personal contacts 
on the streets or at home, tele- 
phones, letters, or advertised 
meetings to get in touch with 
the workers. The Court, on the 
other hand, observed that all 
usual means of communication 
and publicity are available in the 
cities involved. The Act does not 
require an employer to permit 
the use of its facilities for organ- 
izational activities, but only to 


refrain from interference, dis- 
crimination, restraint, or coer- 
cion. 

Mr. Justice Reed said: “Or- 


ganization rights are granted to 
workers by the same authority. 
the National Government, that 
preserves property rights. Ac- 
commodation between the two 
must be obtained with as little 
destruction of one as is consist- 
ent with the maintenance of 
the other. The employer may not 
affirmatively interfere with or- 
ganization; the union may not 
always insist that the employer 
aid organization. But when the 
inaccessibility of employees 
makes ineffective the reasonable 
attempts by nonemployees to 
communicate with them through 
the usual channels, the right to 
exclude from property has been 
required to yield to the extent 
needed to permit communication 
of information on the right to 
organize.” 

Ordinarily, the opinion makes 
clear, this balancing of the em- 
ployees’ right against the em- 
ployer’s will be the function of 
the NLRB. The Board’s main 


| error in this case was its appli- 


cation of Republic Aviation, 324 
U. S. 793, without giving any 
weight to the fact that that case 


involved employee organizers. 
(NLFB v. Babcock & Wilcox Co.. 
Nos. 250, 251 and 422, 24 LW 
4229) 


NON-COMMUNIST AFFIDAVITS 

The Court’s other unfair labor 
practice opinion dealt with the 
problems involved in determin- 
ing whether the complaining 
union had complied with the 
Taft Act’s filings requirements. 
Relying on the Board’s “expert- 
ness,” the Court accepted the 
administrative definition of “of- 
ficers’” required to file non-Com- 
munist affidavits —‘‘any person 
occupying a position identified 
as an Officer in the constitution 
of the labor organization’”—in 











preference to the Sixth Circ. 
“functional” test. . 

In the Court’s view, the y,, 
“officers” is normally confine. 
persons who hold defined of;,., 
“It does not mean the boy; ., 
the back room or other agenpi, 
of invisible government.” Ang ; 
the word has obtained a spec, 
meaning in union affairs, tp, 
the Board’s “expertness” 
be respected. 

In the same opinion, the Co, 
cleared up a Board misunge, 
standing of the Highland p:, 
case, 341 U. S. 322. Reading +, 
opinion as permitting 
ployer to litigate, in an 
labor practice proceed ; 
“necessity” of compliance ang; 
reserving decision on litigati, 
of the “fact” of compliance, + 
Board had refused to let a 
ployer raise the question w! 
a union agent was an 
required to submit an 
But the Court said both 
land Park and the present 
involve the scope of Sectic 
that is, the meaning to bs 
ed from its language. Neith: 
case involves an inquiry ip; 
disputed facts, the situation y: 
ferred to in the portion : 
Highland Park opinion that + 


wWts 


Board had had in mind. (NLR 
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v. Coca-Cola Bottling C 
Louisville, Inc., No. 79, 24 Ly 
4115) 





With reasoning similar to th 
of Judge Learned Hand’s ¢ 
senting opinion, another u 
mous holding reversed th: 
ond Circuit’s restrictive 
pretation of the Taft Act’s an: 
bribery provision (Sec. 32/5 h 
After looking at the legislazin™Tne . 
history of this section, the ved 
concluded that to limit tI 
hibition to payments 
the employees’ exclusi 
gaining representatives 
defeat most of the 
purposes. “In using the t 
presentative’, Congress i 
that it include any pers 
thorized by the employees 
for them in dealings wi 
employers.” (U. S. v. Ryan 
281, 24 LW 4101) 
RACKETEERING 

The broader of two sugges: 
intepretations was again 
ed when the Hobbs An 
eteering Act came | 
Court. Refusing to limit 
to the taking of prop 
another for the extort 
personal advantage, the Cc 
found a violation in io 
use of violence to gain 
ance of featherbedding d 
As a matter of fact, th 
observed, the Hobbs Act ! 
passed to reverse U. S 
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807, 315 U. S. 521, wh @ Co 
Court had held that the SAR, 
Act’s predecessor did "2h rire 


members of a city truck 
union offering superfi 
vices to drive arriving ¢ 
their city destination ¥ 
tent, if the truck owners: 
fused their offer, to ex 
wages by violence. 
The Chief Justice, Mr. Juss 
Douglas, and Mr. Justice 
dissented on the ground ¢! 
district court’s order in 2 
judgment had been 
part upon the insuffi 





not been “placed solely 0 - 
invalidity or construction °- 
statute” within the meant: 
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eme Court 








gon in Section 3731 of the Ju- 


] Code. (U.S. v. Green, No 


first interpretations of 
king time tests estab- 
by the Portal-to-Portal 
he Court upheld the Wage- 
view that an 
be paid for ac- 
“indispensable”’ 


must 
that are 


» the performance of his pro- 


if 
his 


work, even 
ied outside 


they are 











subject to a i peta of 
tations and will mare to 
od on a case-by-case ba- 
particular fact 


the 





Sixth Circuit’s case 
Court upheld a rul 
nployees of a _ storage- 
factory were entitled 
for the time spent in 
their clothes and 
before and after work 
of the safety and cost- 
ctors involved, this pro- 
was followed for the be 
sts of both the employees 
employer. (Steiner v 
ll, No. 22, 24 LW 4081 
Ninth Circuit’s case in- 
the knife-sharpening ac- 
of the employees of a 
‘king plant. A review of 
ence convinced the Su- 
that the daily 
ning of knives is essential 
tical production and to 
ety. (Mitchell v. King 
Co., No. 39, 24 LW 4085). 
ind administrative ruling 
wage-hour field won the 
approval in a decision 
the Wage-Hour Ad- 
rator’s definition of ‘area 
production.” The administra- 
¢ definition limits the area to 
‘community not including 
town, or urban place of 
greater population.’ 
“definition had replaced, ef- 
uve March 1, 1947, the defi- 
truck down in Addison v 
Hill Fruit Products, 322 


. 
LO 




















nion also held that em- 
vonnens bulking plants 
as agricult ural 
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regular 


shift and no contract or 
requires such pa nt 
this holding setil 
between the court 
for the Sixth and Ninth 
it by no means pro- 
simple yardstick for re- 
the work status of all 
The term “indispens- 
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employees, from the minimum 
wage and overtime provisions of 
the Fair Labor Standards Act, 
even though the plant operators 
process only tobacco produced 
on their own farms 
employees also work in the 
plant. (Mitchell v. Budd, No. 278, 
24 LW 4144). 
RACIAL DISCRIMINATION 
Although the Court’s only oth- 
er decision in the labor field was 
not accompanied by an opinion, 
it established a proposition of no 
little importance—that a union 
certified under the Taft Act has 
same duty to represent all 
employees without discrimina- 
tion on the basis of race as was 
imposed on vic eginge Labor Act 
unions in Steele L & NR. Co 
23 % S. 192; Tunstall Vv. Brother- 
323 U.S. 210; and Railroad 
ainmen v. Howard, 343 USS. 


+1 
he 
LIle 


Tr 


768, 20 LW 4453. In a brief per 
‘uriam order citing those cases 
the “court reversed the Fifth 


holding that a federal 
court did not have non- 
jurisdiction of a Negro 


Circuit’s 
district 


diversity 


oil workers’ action against their 
employer and their certified 
union to enjoin the enforcement 


of a collective bargaining con- 
tract placing the Negroes on a 
separate seniority list restricting 
their promotion rights. (Syres v. 
Jil Workers, No. 390, 24 LW 3137) 


2 Model Acts Pareceed = 
By Uniform Laws Group 





“Gifts to 
“simple, 


uniform 
provides a 


A proposed 
Minors Act” 





xpensive method for making 
fts of securities to minors for 
accomplishing what could pre- 
viously be done only under a 
trust instrument.” It would per- 
mit parents and other adults to 
gifts of securities, money 


ake 
1 other property to children 
ithout appointment of a guard- 








ian, providing instead for a cus- 
tod procedure. Such gifts 
Wwol t then be taxable to the 
are 


ont or other donor. 


commission- 
See 


rding to the 
direct gift of a seci 
involves SE pi 








lor now l: 

1ctical difficult ies, particularly 

) the 2 of the aan 
1izm rity. The minor may 
ffirm the sale: hence, brok- 

el ssuers and transfer agents 
d with the minor at their 
) A formal guardianship 





substitute 
t would 


adequate 
uniform ac 


Cs 110 


proposed 


The 








re y this situation, the com- 
missioners explained. 

“he ‘propos ed Uniform 
ties Act provides for the g 
tration and licensing of brokers 


and dealers and the registratic on 
cation of securities 
esenis an effort to sabia 
area of State legisla- 


OI 8 
ughout the country pro- 
lar to f 








imi the rules of 




















the Federal Securities and Ex- 
hange Commission. the com- 
nissioners ge Un liformity 
f »s on the State level would 
1 ee Ara with the Fed- 
er i easier for all 
co necording to the 


tion of the Commission- 





s on Uni iform State Laws is 
significant in that — uniform 
ts proposed by th have been 





the sesamin of at 
. The most recent 





lopted by 
ast 42 Sta 
act adopted “i all 
the Reciprocal Enforcement 
Support Act. 
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Comparative Negligence. 


Question To Be 
Studied 


The New Je rse} 
sociation will make a 


St 


Late 


> Bar As- 
study of 





the question of comparative 
negligence, one of the most con- 
troversial topics in the legal field 


at the present time, it was an- 


nounced today by Robert S. 
Snevily of Westfield, Association 
president. 

Mr. Snevily reported the ap- 
pointment of Frank J. O’Brien 
of Plainfield as c rman of the 





>€ 


Association’s con > on com- 


parative neglig which will 
study the pros and cons of the 
subject and report recommenda- 
tions to the membership subse- 
gjuently. 

Under the } tuation, 
the doctrin f contributory 


negligence is a governing factor 
in lawsuits resulting from acci- 
dents. Under h prevailing 


rules, an accide 


barred from 


nt ictim may be 
™m 


nages 


if the defendan prove the 
victim’s negli ¢ ntributed 
to the mishap 

The advocate ympar- 
ative neg meenies contend 
that it would be more fair to ail 


parties 
whose h lar Was 
substantially less than the oth- 


Dam vould be 


especially to the litigan‘ 


Snare Ol 





ers involved. 

assessed on the basi f percent- 

age of negligence 
Serving wiih Mr. O’Brien on 
committee é Bernard 
zen of Hoboken, Sidney P. 
‘ord, Jr., of Camden, Wil- 
am C. Nowells « Aspur “kK 





David M. Perskie of Atlantic City, 


and Joseph C. Paul and Francis 

Van Orman, both of Newark. 
John Lloyd, Jr if Atlantic 

City, a member of the Associa- 


tion’s board of trustees, serves in 
an ex-officio capacity 


SBA Holding Procure- 
ment Conferences 


Arthur E. Long Di- 


rional 





rector of the U. S. Small Busi- 
ness Administrat nnounced 
today that a serle special 
SB. 4 Procuremen Conferences 
will be held for business 
men in the New ‘ Jer- 


Many 
Pur- 


sey and Connecti 


of the major Go" 





chasing Agencies vill participate 
and exhibit displ: t for 
which Invitations for Bids ] 
be issued. Small fi ms may com- 
pete for many mil f dollars 
of Government pr me contracts. 

These conferenc2s will be co- 
sponsored by loc?! Chambers of 
Coramerce and In Manu- 
facturers Associati ns wit h state- 
wide small busine s membership. 





k-Philadel- 
will 
at 


ilding, 


A joint New Yor 
phia Rezional Conference 
be held on October 2, 1956 
Trenton War Memorial Bu 
Trenton. New Jersey, co-spon- 


sored by the Greater Trenton 
Chamber of Commerce, in coop- 
eration with the New Jersey 
Manufacturers Association 

The second conference will be 
held on October 9th at the On- 
ondaga Hotel, Syracuse, New 
York, co-sponsored by the Syra- 








cuse Chamber of nerce in 
cooveration with 
Manufacturers Associatic } 

The third conference will 
held on October 23, 1956 at the 
Empire, Broadw and 


63rd Street, New York City, co- 





| sponsored by the Commerce and 


Industry Association of New 
York, cooperating with the 
Chambers of Commerce 
Mr. Long explained that thes 
“How to do Business with the 
Government” conferences are 
desizned to make it possible for 


Sdud 








large numbers of sn irms, in 
nearby states. to obtain first- 
hand information on Govern- 
ment purchasing procedures to 


secure awards. 

These profitable and 
tive meetings are open to 
tives of all small firms 
areas indicated and n¢ 
or reservations are neces 


informa- 
execu- 
of the 
tickets 





| White, cert. 


Federal Tax Notes 





By Harold Kamens 

CARRY BACK LOSS: A Mass- 
achusetts corporation wished to| 
changé@ ts corporate domicile to 
Delaware in order to avoid cer- 
tain Massachusetts franchise 
taxes. It formed a Delaware sub- 
sidiary into wich it merged it- 
self in a statutory merger. The 
Delaware corporation was ident- 
ical to the Massachusetts cor- 
poration which it replaced. Com- 
missioner denied a net operat- 
ing loss carryback from the first 
taxable year of Delaware to the 
last taxable year of Massachus- 


etts on the ground that the two 
corporations were not the same 
taxpayer. 

Held: The court holds that in 
effect they were the same tax- 
payer and that the result cf al- 
lowing the carryback would be 
exactiy the same as though the 


merger had not occurred. New- 
market Mfg. Co., CA-1, 5/18/56. 


CAPITAL CONTRIBUTION: 





Taxpayer contracted with his 
own corporation to construct an 
apartment building for it. His 
expenditures exceeded the con- 
tract price. He claimed the dif- 
ference as a business loss. The 


FHA owned the 
in the corporaticn and, there- 
fore, he ¢ the corporation 
could not reimburse him 
Held: The lisallowance of 
on the grounds that 
corporation was the taxpay 
a ego and the excess ccst a 
contribution to its capital is af 
firmed. The FHA stock owner- 
ship had no effect on taxpayer’s 
rights. Johnson, CA, 5/25/56. 
BUSINESS LOSS: Taxpayers 
bought lawn mowers from their 
controlled corporation to sell di- 
rectly to concerns not considered 
good credit risks by the financial 


preferred stock 





argued 





the 
the 
er’s 


ISS 


alter 


backers of their corporation. 
They paid for the mowers but 
the intervening bankruptcy of 


the corporation prevented their 
delivery. 

Held: 
entered into for 


AS une transactions 
profit, th 


of the unreceived mowers was 
allowed as a business loss even 
though it was admitted that one 
purpose of the sale was to make 
available to their corporation 
current working capital. Towers 


24 TC 199, acq. IRB 1956-25. 

LABORATORY - HOBBY: Tax- 
payer, a graduate engineer, came 
into a large inheritance 
opened a ballistics laboratory 
which he lost money every 
from 1936 through 1953, t 
of the Tax Court hearing. 
1948 and 1949, the laboratory 
had income of $700 and $2,600. 
and expenses of $19.000 and 
$21,000 respectively. Commission- 
er disallowed these losses as not 
being connected with a trade or 
business. 

Held: Tax Court agrees. The 
evidence showed that a profit 
motive, the essential require- 
ment of a business, was missing. 
den. 5/21/56. 

LEASES: The principal asset 
of a corporation at the time of 
its liquidation was a lease on its 








premises. Taxpayer claimed that 
ithe lease had no value because 
for many months prior to liquid- 
ation he had tried unsuccess- 
fully to sell the corporate stock. 

Held: The events subsequent 
to the liquidation, namely tax- 
payer’s receipt of income from 
the lease, justified the fair mar- 
ket value of not less than $50,000 
found by the Tax Court. Poh- 
ress, CA 5, 5/25/56. 

SALARIES OF STOCKHOLD- 
At ya a rh Commissioner 
had allcwed : duction of $17,- 


500 out cf $35, 700 claimed. The 
charge to the jury included, 
among other things, the state- 
ment that the tax gaiherers 
C h*, in appro} yriate cases, cc? 

‘ tha: sole stockholder 
capital and credit, that their 
salaries are more or less con- 


tinzent since other employee: 
must be paid first. and that gen- 
erally, contingent compensa- 
tion is expected to be larger than 


ensation. 
i $35,700. 


N.H 


comp 





fixed and definite 

Held: The jury allows 
Milford Motor Co., DC. 
3/1/56 


NEGLIGENCE PENALTY: 





Tax- 








payer did not sign his 1944 re- 
turn. S'inee an unsigned return 
d S ) t ur atute of 
a? 1 there can he 
no yen ni t t 
p! ecur! I oY 
an 
h iy 





but 
prov 
Haring 

INCOME: Taxpayer 
slot machines and 












compu 
worth 


This was held proper. 


net 
Held: 


However 











Held: 
nized 
ments of i inc 


Awe 


om 


idence 
TCM 1956-126 


held to ev 
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Workmens Compensation a, stallment clothing house, who 
used his car in business, got into 
(Continued from page 1) | ARISING OUT OF AND IN THE} a dispute on the road with an- 


recovery. You will recall that in 
1949 the Supreme Court in 
Bendler v. Bendler, 3 N. J. 161, 
declared that a wife cannot re- 
cover compensation against her 
husband employer because the 
contract of employment is void 
at law. In effect, the court ad- 
hered to the common law doc- 
trine that the husband and wife 
are one and one cannot contract 
with himself. 

The Division and the County 
Court regarded the Bendler case 
as controlling and dismissed the 
wife’s petition. But the Appel- 
late Division took cognizance of 
the more recent Supreme Court 
view that a partnership is a jural 
person, an individual entity, in 
its ordinary business dealings 
with persons who are not mem- 
bers of the partnership. It re- 
cognized as a practical matter 
that in business today frequently 
wives work for partnerships of 
which their husbands: are mem- 
bers. I imagine that there are 
law firms in New Jersey where 
the situation exists. So it was 
decided that the wife’s contract 
of employment was not with her 
husband as such, but rather was 
with the partnership entity. 
That being so, such a relationship 
of employment existed as justi- 
fied the inclusion of the wife’s 
injury claim within the cover- 
age of the act. (Felice v. Felice, 
34 N. J. Super. 388, App. Div. 
1955). 

It may be noted in passing also 
that the Supreme Court recently 
reiterated what now may be re- 
garded as the established doc- 
trine in our state with regard to 
the right of corporate officers 
to recover compensation. If their 
duties are purely executive, they 
are not employees in the statu- 
tory sense. But if they are work- 
ing officers—that is, if they do 
work which if performed by any- 
one else would confer employee 
status, they are entitled to the 
benefits of the Act. Mahoney v. 
Nitroform Co., 20 N. J. 499 (1956), 
involved work done by officers of 
a rather newly formed corpora- 
tion at a time when it was not 
vet in full and normal operation. 
There the court rejected the 
view of the Appellate Division 
that the officers who lost their 
lives through an explosion while 
doing ordinary work of the cor- 
poration on a part time basis, 
were just autonomous members 
of “what was in effect a joint 
venture, identified as a corpora- 
tion by nothing more than a 
bare form of organization.” (36 
N. J. Super. 116, 127). 
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other driver. Four or five weeks 
later he went into a factory to 
make a collection. While there, 
the driver with whom he had the 
verbal dispute on the highway, 
accosted him, recalled the in- 
cident and then, after some 
words about it, struck the peti- 
tioner. The proof showed that 
the two men did not know each 
other, had no contact at all in 
ployment through an assault! the intervening period, and that 
which has its origin in a work | 20 cause existed for the assault 
connected dispute, or which but the earlier highway incident. 
grows out of an argument over | Recovery was allowed. The 
the performance of the work, or | cooling-off period between the 
over the possession of tools or| two meetings of the men was 
equipment used in the work, he|‘egarded as a circumstance for 


COURSE OF THE EMPLOYMENT 

In the past few years those 
deceptively simp] e but litigiously 
prolific words “arising out of 
and in the course of employ- 
|ment” have produced some in- 
teresting decisions. 

Assault Cases. 

We have come to recognize 
|that when an employee suffers 
injuries in the course of his em- 


is awarded compensation. The| Consideration but of itself not 
assault is said to have arisen|conmtrolling. Since the injury 


manifestly arose in the course of 
the employment, the issue of 
| primary importance was that of 
causal relation between the 
earlier employment associated 
dispute and the assault. 

On the basis of all of the 
assault cases now in our books, it 
would be natural to assume that 
every conceivable assault situa- 
tion has been adjudicated. Ac- 
tually another type _ assault 
1 tir has arisen in other 
jurisdictions which has not yet 


out of the employment. 
Recent cases in this field have 
shown a liberal attitude toward 
the requirement of work con- 
nection. In Cerpial v. Ford Motor 
Co., 16 N. J. 561 (1954), one em- 
ployee was heckling another 
about a personal matter. The pe- 
titioner intervened, telling the 
heckler to leave the other alone 
as he was behind in his work 
The employee being heckled was 
new and petitioner was working 


sitii«e Nn 
use Yn} 


with him and advising him 

about the operation, apparently confronted our courts. 

at the assignment of the fore- JA rule which finds frequent, 
man. Petitioner’s intervention, although somewhat figurative, 
brought the heckler’s wrath expression in compensation 
down on himself and an in- cases. is that the employer’s 
cipient physical combat was liability to employees ends at his 
thwarted by other employees. A, ront door. Of course, just where 
few minutes later, without warn- | the front door is located in the 


legal sense is variable, depend- 
ing on the circumstances of the 
The 


ing, the heckler struck the pe- 
titioner from behind and injured 


him. particular controversy. 
On this proof, the Supreme) Principle has been applied in 
Court ruled the assault to be|New Jersey in the so-called go- 


ing and coming cases. 
In assault cases, suppose an 


work connected. It intimated also 
rather plainly (567) that even| 
in the absence of any super-|employment connected dispute 
visory duties, an employee who! arose in the employer's plant, 
intervened to terminate an al-/say shortly before quitting time. 
tercation between two fellow/and that one of the embattled 
employees and was then assaul- employees told the other he 
ted himself. because of the in- would get him. Then, at quitting 


tervention, would be acting for; time when all the workers leave 
the benefit of his employer in|the premises and get a few 
the implied line of duty. hundred yards away, the em- 


ployee who did the threatening, 
without a word assauts and in- 
jures the one threatened. Ob- 
viously, from a time standpoint, 
the work day has ended; the 
assault does not occur during 


: : 1e actual cours t m- 
a discussion with an employee tk actual course of the em 


: ployment. But the authorities 
whose conduct was the subject of | ~~”, : : 
soak Sernbg aennaghnsanes |are in conflict as to the right of 


A later assault case involved a 
shop steward of the union re- 
presenting the employees. It was 
his duty (although not set out 
in the bargaining contract) to 
look into employee grievances. In 


roc 


complaint by other employees, 
= é ete ae “ ; | recovery. 
he was assaulted. The proof : 
showed that the steward had For example, in Massachusetts, 
this factual setting was pre- 


used profane and inflammatory 
talk with the 
aulted him. | 
respondent 


sented. A waitress was ordered 
by her employer not to serve an 
intoxicated customer. So _ she 
refused to serve him. He became 
enraged at her but finally left 
the restaurant. However, about 
an hour later, when she left her 
work for the day, he was wait- 
ing for her on the public street 
about 58 feet away from her em- 
ployer’s premises and he brutally 
assaulted her. The Supreme Ju- 
dicial Court conceded that the 
injuries arose out of the em- 
ployment but denied compensa- 
tion because they did not arise 
in the course of the employment. 


language in his 
worker who 

Among other thir 
contended this verbal assault 
made petitioner an  agressor. 
However, the Division and the 
courts found the incident to be} 
work connected and compens- 
able. And the Appellate Division, 
pointing out a distinction be- 
tween provocation and aggres- 
sion, said that mere words, no 
natter how opprobrious, are 
never an excuse for an assault 
and battery: nor can they trans- 
form the victim of the assault 
into an aggressor. Gerard v. 


ass 
wn 
ns 


< 
gS, 


Jur 


American Can Co., 32 N. J. Super. Collier’s Case, 119 NE2d 191 
310 (1954). "aa : 

Another such action seems _. ew York a contrary result 
worthy of mention because of was reached where a recently 
nny lie arene between the discharged worker attacked the 
ea int tee mill superintendent (who fired 
work connected verbal quarrel him) outside the plant. The 
and the subsequent assault. $$, eae Rena . 

in Augelli . ecg Court of Appeals said that con- 

ad 7 z tinuity of cause should be so 
Clothing Store, N. J. Super. ‘ sme : 
hing 5 33 J P combined with contiguity in 


54), ] in- 7. ; 
146 (1954), a collector for an in time and space that the quarrel 
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promoters and only practitioners of 
this method in the New Jersey state courts in the regular 
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from origin to ending must be 
taken as one. Field v. Charmette 
Knitted Fabric Co., 245 N. Y. 642, 


1/3 on 


(1927). 

There is no reconciling the two 
cases. 

Our Supreme Court passed 


upon two very interesting out of 
the employment cases this past 
year. In the first, Green v. De- 
Furia, 19 N. J. 290 (1955), a gas 
Station attendant left his own 
station at night to silence the 
horn of a car parked across the 
at another station. This 
was done in apparent violation of 
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a standing order of the employer 
“not to leave the station alone”. 
The employee fell in a grease pit 
at the other station. He testi- 
fied that nearby neighbors im- 
portuned him to stop the horn 
and further that stopping it 
would have enabled him to hear 
on the phone in his employer’s 
station—although he might have 
accomplished the latter by clos- 
ing the door. The employee said 
also that the employer’s station 
was in sight all the time and 
that he left a friend of his there. 

The Supreme Court declared 
that even though the injured 
workman’s act in going across 
the street benefited others as 
well as the employer, it did not 
take him out of the course of 
his employment—even if his act 
in crossing the street to silence 
the horn so he could hear on the 
phone was a foolish way of ac- 
complishing that result as 
against the mere closing of his 
station door. 

In this case the Division de- 
nied compensation, the County 
Court reversed, the Appellate 
Division reversed the County 
Court 2-1 and the Supreme 
Court reversed the Appellate Di- 
vision 4-3. On the basis of all 
of the judges who participated 
in the case from the Division to 
the Supreme Court, the vote was 
6 for compensation, 6 against— 
but the 4-3 of the Supreme 
Court was, of course, decisive. 


Secor v. Penn Service Garage, 


19 N. J. 315 (1955) was even 
more unusual. A gas station em- 
ployee spilled gasoline on his 


work clothes. The employer, no- 
ticing this, asked him to change 
in the interest of safety. How- 
ever, the employee, either mis- 
takenly believing that nothing 
would happen and undertaking 
to demonstrate this to the em- 
ployer, or in a show of bravado, 
struck a match and waved it 
near his trousers which went up 
in flame. The Appellate Division 
held that the injury resulted 
from a momentary and impul- 
as contrasted with a de- 


deviation from the employ- 
ment. and so was compensable. 

The Supreme Court affirmed 
(4-3) saying that the injury was 
compensable even if the result 
of “mock bravado”. The situa- 
tion was likened to the curiosity 
cases where a momentary devia- 
tion occurs. It was said to be 
only human to deviate for a 
moment from the uninterrupted 
performance of work and that 
compensation ought to be al- 
lowed where the deviation is 
minor in the light of all the 
circumstances and where an em- 
ployment risk was a _ partial 
cause of the injury. 

Another factor of some signi- 
ficance appears in this opinion. 
Reference was made to the New 
Jersey horseplay decisions which 
hold that even an innocent vic- 
tim of horseplay who does not 
participate cannot recover for 
injuries produced by it. It was 
said that this result is contrary 
to the weight of authority and 
that the trend is toward an 
award even to the participants 
where the horseplay may be 
characterized as a minor devia- 
tion from the duties of the em- 
ployment and attributable to 
ordinary human tendencies. 

This thought brings us back 
some years to an opinion by 
Judge Drewen in the Hudson 
County Court. He held that 
where the instrumentality—an 
air hose—which was used in the 
horseplay was an incident of the 
working milieu, an innocent 
victim at least should not be 
deprived of compensation. But 
his view was not. sustained. 


or 


ee, 


Apparently someone t 
tice of the comment in the Seog 
case. Recently S 264 was ip,.. 
duced to provide for recover, ; 
such cases where the inj 
employee does not instiga: 
participate in the horsepla 
you know, it has has not . 
been acted upon. 

While on the subject of ho: 
play, it may not be amiss to; 
tice that despite the st 
which controls here on-th 
eral problem, our courts kh: 
fastened a modification oy 
in a situation which arises y;: 
some frequency. 

The Court of Errors and 4) 
peals said that where the hors 
play has become customar 
victim may recover because : 
employer’s knowledge and tol: 
ance makes it a condition or rj 
of the employment. Savage 
Otis Elevator Co., 136 N. J. L. 4 
(1948); Stanback v. Cities Seryig 
Oil Co., 127 N. J. L. 57 (1942 
other words, the continuity 
the practice makes the 
employment caper an 
and usual work hazard 

When this doctrine 
lyzed, it seems to reveal an: 
cipient dissatisfaction wit! 
earlier harsh principle. Thi 
so because it seems odd 
that the practice of sky 
may become an incident of: 
work but an air hose whic 
yond doubt is in factac 
of the work and an almc 
invitation for thought 
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a basis for compensation 1 1 
an injury resulting th 
is directly connected 
actual work use. 

In discussing our custom: 
practice doctrine, Larson 
gests that even participants 
the horseplay should re 
the indulgence in horsey 
not amount toa suusten! al 
viation from the employme 
that is, a momentary 
pulsive departure to er 
the habitual horseplay 
not interfere with recover 
compensation. 

One cannot help speculati 
the Supreme Court had th 
gestion of lLarson’s i 
when, in the Secor cas e. i 
of the momentary or im 
departure from the cou 
employment as not 
out the right to an aw 

In this connection it r 
well to note also Bethleh 
Steel Co. v. Parker, 64 F. & 
615 (D. C. Md. 1946). Th 
female employee was 
on the deck of a vessel. She 
an opening in the w 
looked in. out of curi 
in time to get hit in 
by a dumbwaiter. Compen 
was allowed, the act beins 
sidered just a slight and ¢23 
departure from the strict c% 
of employment. 
The Occupational Disease C 

Since the 1949 amendm 
the occupational disease 
of the Act. a broad and é 
sive field of recovery h 
to open up. 

It will be rememt 
originally the compen 
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Workmens Compensation 
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-ypational diseases were quite 
coecifically set out in the on 
dowever, now such diseases are 
jefined in most general terms. 
They include “all diseases aris- 
ng out of and in the course of 
pl loyment which - due to 


guses and conditions which are 
or were dasadecate of or 
yculiar to a particular trade, 


scupation, process or employ- 

“we or which diseases are due 
e exposure of any employee 
cause thereof arising out 











a 
or in the course of his em- 
nent.” N.J.S.A. 34:15-31. 
rhe word “disease” was de- 
fned in the broad generic sense 
, Giambattista v. Edison, 32 
ei | Nd. Super. 103 (App. Div. 1954) 
Vage 
IL 4 ny departure from the state 
: So It ‘ marked 
; Serva’ healt th presenting a d 
94? smpt ms. ; ; 
er Under this liberal statute, no 












+ho 


I is it required that th 
e be one which is pecu 
particular employment, 
s lead poisoning, anthrax 
osis, benzene poisoning, and 
2. Now, recovery may be 
any 


4ai 


disease—defiined 
y departure from the state 
ealth producing marked 
ms—which is due to the 
re of the employee to a 
thereof arising out of and 
in course of the employment. 
Interpretation of the amend- 
ent is just beginning. In 1952 
the Appellate Division declared 
that a male employee, who suf- 
ered impotency and effemina- 
ton because of the inhalation of 
; containing sex hor- 
was entitled to benefits. 
he fact that the deleterious 
sults were not previously known 
) the industry was said not to 
mstitute a bar. Stepnowski v. 
pecific Pharmaceuticals, Inc., 
§N. J. Super. 495 (1952). 
iow vane, this was a case where 
ticular disease was one 


was peculiar to the em- 
nt. 


h 
nt 
ptc 
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é par 
hich ¥ 
oymer 
in. in Bodnar v. Simmons 
23 N. J. Super. 109 (App 
v ; 1952), aff’d o. b. 12 N. J. 361 
recovery was allowed 
a workman’s task required 
) operate a foot lever about 
ant as an old-fashioned 
obile foot clutch, with a 
f less than a foot, from 
700 times a day. He de- 


Pe 














to 
oped a condition diagnosed 





leareous tendonitis (also 
eetrred to in opinion as bur- 
us). The appeal was predicated 
ly upon the ground that 
condition was peculiar to 
loyee’s susceptibility and 
he occupation. However, 
d was affirmed, the 
aying that one reason 
amendment of the Act 
Overcome the previous 
law that continuous 
traumata did not con- 


a. 













lamer an accident and to pro- 
se Sets or benefits in such cases on 
nd eM@ir oecy ipational disease basis. 





in Giambattista already 
,an award was granted 
Rere e the employee was required 


fred +n 
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to dip his hands repeatedly in 
benzene. This aggravated a pre- 
vious fungoid condition. The ag- 
gravation of a prior condition by 
employment connected exposures 
was said to be compensable. 
And more recently a Dupuy- 
trens Contracture of the hands, 
a disease in which the structures 
of the palm of the hand become 
involved in a scar-like contrac- 
ture which produces ultimately 
a claw-like condition, was re- 
cognized as a basis for allow- 


ance. Factually, the employee 
was a truck driver who, for 14 to 
15 years, had been driving 15 
ton tank-trailer trucks some- 
times 400 to 500 miles a day, 
and who handled in the course 
of his work certain loading 


hoses weighing 60 to 70 pounds. 
There was medical proof that 
such multiple and varied pres- 
sures on his hands probably in- 
duced the contracture. 

The proof showed also that 
some people have a susceptibil- 
ity for the disease or are pre- 
disposed to it. This was said 
not to stand in the way of com- 
pensation. Duncan v. T. I. Mc- 
Cermack Trucking Co., unre- 
ported. 

Under broadly 
pational disease statutes such 
as our present one, the general 
rule seems to be that a man who 
brings to his work a special kind 
of proneness to a disability quite 
different from the ordinary run 
of men who do the work, suffers 
from such a disease if the work 
added an ingredient of causa- 
tion to precipitate a resulting 
disability. 

Thus in New York an employee 
became totally disabled as the 
result of a preexisting arterio 
sclerotic peripheral vascular 
disease of the feet and ankles 
which was aggravated by walk- 
ing about on a damp, cold floor 
in the course of his duties in an 
ice plant. The right to compensa- 
tion was recornized. Griffin v. 
Griffin & Webster, 283 App. Div. 
145, 126 N.Y.S.2d 672 (1953). 

THE ADJECTIVAL FIELD 

It may be of interest to leave 
substantive and move into 
the procedural field for a while. 
Here a few matters should be 
noted. 

Hypothetical Questions. 

First this should be said. If I 
were called upon to select a 
phase of the examination of 
vitnesses in the Division which 
cau most difficulty when a 
record is reviewed, it would be 
the hypothetical question to the 
expert witness. In most cases 
this question is the vital one in 
the controversy. Yet, with rare 
exceptions, no preparation for 
it seems to be made in advance 

it is almost never 
written out in advance. And this 


worded occu- 


the 





of the hearing; 


even ig victory or defeat 
will tu on whether the ma- 
terial facts basic to a valid 


theory of liability or non-liability 
are properly, accurately and 
succinctly set out in the question. 

We still see serious misstate- 
ments of important facts, which 
could be avoided by a little care. 
We still see questions which are 
just thrown together willy-nilly 
and the impression to be gath- 
ered is that since counsel knows 
that the medical expert is going 
to say “yes” or ‘‘no” with respect 
to the final inquiry as to causal 
relation, he thinks it essential 
only to get the answer into the 
record. But you should realize 
that we do read and analyze 
them and do our best with them 
but the power of divination pos- 
sessed by the human mind is 
limited. 

Frequently an objection is in- 











BUSINESS and 
MORTGAGE 


ACCOUNTS RECEIVABLE 





Forwarders Recognized 


MORGAN CO. 


LOANS 


'st and 2nd MORTGAGES - RESIDENTIAL - INDUSTRIAL & COMMERCIAL 


- NON-NOTIFICATION 

60 PARK PLACE 
NEWARK 2, N. J. 
Mitchell 2-0534 


| 
terposed to the question. Then, 


when something is added to it, 


another objection follows. And 
the process of including addi- 
tional facts or dropping or al- 


tering some, goes on for pages 
in the record, so that when 
the answer is finally sought, it 
is virtually impossible to find 
any continuity in the question. 

One court said not long ago 
that the admission of an ex- 
pert’s response to a question 
which by successive amendments 
was calculated to confuse the 
jury as to what the expert was 
supposed to answer, was error. 
Thompscn vy. Standard Whole- 


sale Phosphate & Acid Works, 
Inc., 178 Md. 305, 13 A.2d 328 
(Ct. of A. 1940) 

In recent years there has 
been a movement to permit a 


xpert who has 
heard all of 


medical or other 
been in court 


mnda 
11Q 





the testimony, to answer a ques- 
tion like this: 

“Having heard all of the 
testimony in this case, what 
is your opinion to the re- 
lation between the accident 
and the tioner’s condi- 
tion?” 

Some courts have permitted 
it; our Court of Errors and Ap- 


favoring 
ynventional 


peals declined to do so, 
adherence to the c 


recital of facts 





However, as have un- 
doubtedly noticed, the Supreme 
Court Committee on Revision of 
the Rules of Evidence has re- 
commended the more modern 
method. The proposed Rule pro- 
vides: 

“(2) If the witness is testi- 


fying as an expert, testimony 
of the witness the form of 
opinions or inferences is 
limited to such opinions as 
the judge finds are (a) based 
on facts or data perceived by 
or personally known or made 
known to the witness at the 
hearing, and (b) within the 
scope of the special knowledge, 


in 


a 


skill, experience or training 

possessed by the witness.” 

Rule 56. 

If this rule is to be adopted, 
it probably ought to include 
situations where the testimony 
has been written up and given 
to the expert for study before 
he is called to the witness stand. 
For example, a plaintiff’s or 
defendant’s testimony, or even 
that of the expert of a plaintiff 
or defendant might be written 
up and given to an expert wit- 
ness for the opposite side to read 
and analyze. In this situation it 
should not make any difference 
that he was not in court to hear 
the testimony give He ought to 
be allowed to base his opinion 
on it. 

The proposed rule will cer- 


tainly simplify the 
the expert answers the short and 
simple basic question, naturally 
the next question will be “Why?”. 
Then it will be up to him to give 


process. When 








his explanation and we all know 
it is the explanation which is 
important, not the laconic yes 





or no answer as to c 
tion. Cross - examination 
then probe further the basis for 
the opinion and inquire as to 
the effect on the answer of any 
other facts in evidence which 
have been ignored or overlooked 
in the explanation. 

It would be well all of 
you to give particula thought 
to this proposed rule and to let 


for 
Tr 


the Committee know how you 
feel about it. 
Use of Medical Authorities. 


Recently, following an opinion 
in the Appellate Division which 
took a liberal view of the use of 
texts in the cross examination 
of medical experts, the Supreme 
Court restated our present con- 
trolling law. Justice Brennan, in 
Ruth v. Fenchel, 21 N. J. 171 
(1956), said: 

“Experts may state what 
books they relied on in form- 
ing their opinions, but may 
not give the contents unless 
these are asked for in cross- 
examination (in which case 
‘the treatise may be read to 
show that it does not contain 
* * * corroboration, on the 


ness by showing misstate- | 
ments on a material point’), 
and the witness may also be} 
cresg-examined as to whether | 
he admits other books to be} 
recognized and standard au- 
thorities, and upon such ad-| 
mission y be confronted | 
with statements in those 
books. The statements from 
such books and documents 
may be thus admitted on 
cross-examination of the wit- 
ness either when the author- 
ities have been cited by 
or are admitted by him to be 
recognized and standard au- 
thorities on the subject. Even 
then the work itself is not 
to be admitted in evidence, 
but the statements only may 
be read by the cross-examiner 
so far as they are material 
and have first been brought 
to the attention of the wit- 
ness.” 

The Supreme Court Committee 


on Evidence has dealt with the 
subject also. The rule proposed 
by it is: 


“A published treatise, per- 
iodical or pamphlet on a sub- 
ject of history, science or art 
to prove the truth of a matter 
stated therein, is admissible 
if the judge takes judicial no- 
tice, or a witness expert in 
the subject testifies, that the 
treatise, periodical or pamphlet 
is a reliable authority in the 
subject.” Rule 63(31) 

This rule, subsection 31, is 
made one of the exceptions to 
the hearsay rule. The proposal is 
much broader than the principle 
announced in the Fenchel case, 
I just spoke to you about. As 
you can see, it would permit the 
treatises to be put in evidence 
(after proper 
course) in support of the state- 
ments of an expert who was in 


the course of testifying. This is) 


a problem of serious import. It 


has not yet been adopted by any | 


State that I know of. You should 
think it over carefully, not so 
much from the standpoint of its 
substantive merit, because it 
certainly has merit, but as to 
what safeguards should be im- 
posed upon its use. 

As an incident of this discus- 
sion it may not be amiss to 
point out that the Appellate 
Division said that judicial no- 
tice may be taken that nor- 
mally there are five lumbar 
vertebra in the spinal column 
and that the fifth vertebra 
rests on the sacrum. I don’t 
think any of you will disagree 
with that or env of its impli- 
cations in the field of anatomy. 
Jost v. Timber Structures, Inc., 
not reported. 

Judicial Review 

In connection with review of 
compensation cases, my own 
view is that too many appellate 
steps are permitted—the county 
court, the appellate division, 
and it is surprising the number 
of appeals that reach the Su- 
preme Court by certification. 
Actually, I think, there are more 
appeals here than in any other 
civil actions. The practice does 
not square with the basic phil- 
osophy of workmen’s compensa- 
tion, namely, expeditious dispo- 
sition of claims. Would it not 
be better to serve the legislative 
purposes and the ends of justice 
to adopt a practice which would 
require either application to the 
Appellate Division for leave to 
appeal or to the Supreme Court 
for certification after judgment 
in the County Court? 

Although all the courts at the 
various appellate levels con- 
tinue to exhibit an acute aware- 
ness of the requirements for 
liberal administration of the 
Act, certain conclusions may be 
drawn from the more recent 
cases as to the treatment which 
appeals will be given after de- 
cision by the 7 Court. 

First, where the claim turns 
on a sharp issue of credibility, 
a concurrent resolution thereof 
in the Division and the County 
Court will almost never be dis- 
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Workmens Compensation Step Up In Tax ‘Case Litigation Foreseen By 
Justice Division Head 
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hear appellate judges say: “If|jcial administration of the ment 


I had this to decide as an/ american Bar Assn. during the scale tax evaders. 


original matter, I would pro-| aBA convention here. The 
bably reach the opposite result; 


sidered it; the issue is largely | 
one of credibility, so we should | larising out of the Korean war, 


not interfere. |fand] also, problems in the in- 
On the other hand, where there terpretation of the new provi- 


are disparate decisions in the | sions of the 1954 [tax] code.” The names - the Re pferees are Sees | 
ow L- 


Division and the County Court, : 1s 
even though some opinions say Putnermore, Rice informed RELL 
the County Court opinion should his pap teen The er | 
have determinative weight, there °' Of internal revenue recently ye ir 
is a psychological urge to take a eacaiyicanr ic that rinagigg RECENE | Ave. 
longer and more intensive look | Were £0ine ‘to take a hard look) ka 
at the record. Of course, the at over four milli n income tax DED 
Appellate Division is authorized returns this year—twice as many 


to make an independent review | #8,¢ver before —- and come up 
of the fects and to reach its with about 26,000 fraud cases. 


own findings where the interests) The tax division will meet this 5'- ss" 


of justice require it. But that is|increased work load, Rice said, ,.\,.;., 
done sparingly and orderliness of | “by a slight increase in legal 1» 
administration of the procedural | Staff, by a constant reappraisal 5; 


aspects of the compensation law | and streamiining of our operat- rrampron 


makes this course advisable. ing procedures. and by continued) = 4....). 
However, in connection with! efforts to facilitate the smooth = Xidm 


appeals to the Appellate Divi- | flow of work and information be- ‘\c!!*. 


sion where there are concordant| tween the revenve service and — <5.500 a0: 
findings in the Division and the} the tax division.” geet 


County Court, the Supreme! In reviewing the work of his 
Court in its lastest pronounce-/| division, Rice noted the role of 


ment expounds a stringent rule|its criminal section. “For the!!a Bonn 


governing the appeal. It was!second straight year,” he said, 
said that the judgment of those| “the number of cases developed 
two tribunals should not be dis-| by the revenue service and re- 
turbed unless the findings are! ferred to us for prosecution has 
“palpably erroneous” and “sO! increased, and all present indica- 
plainly unjustified by the evi-/tions are that this increase will 
dence that the interests of|continue throughout the next 


justice [necessitate] their nul-| few years. bi 
lification.”. Mahoney v. Nitro-| «ang at the ing, i823 
y, present,” he add- Trenton 
ogee a 20 N. J. 499 (January | eq, ‘ ‘criminal convictions are at} #!*,141.5 
956 _ {an all-time hich .. . In fiscal} steer, 
We must heed that admoni-/| 1956 we had 718 convictions as ark: vo 


tion. It means that the action|compared with 666 in 1955 and 
of the County Court inevitably | 410 in 1952. Our total convictions 
will be cloaked with a greater|in the last four years now ex- 
element of finality. And it should | ceed 2.600.” 
have very important implications Rice revealed that “This rise 
for practitioners in the com-/in the criminal case-load is due 
pensation field. partially to a step-up in the 
More specifically, it means | activities of the revenue service 
that a greater duty is imposed | in the sphere of tax enforcement 
upon you in the interest of your 
clients in the preparation, pre- 


theory that this will be a deter- 
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the fact that that court, in the | Constitution Day 

field of fact finding, now repre-| Ceremonies Sent 
sents for you the critical appeal | ee Sept 
area. Naturally it will be as-| The Federal Bar Association of | sap. 025 
sumed that briefs and argument | New York, New Jersey and Con- | *ert. 2s 


there will fully reflect your|necticut will hold ceremonies |‘ |}; .~ 


awareness of the importance of | commemorating Constitution | ot 
prevailing there. | Day in the United States District |°"" 
——__—_—_—— Courts at Trenton, Camden and} t 
Announcement Newark on Monday, September | oct) 15, 
ie : 17, 1956. The ceremonies in eacb | ,,., 
Donald R. Taggart has moved | of the Courts will commence at/|‘«t._ 
his offices from 427 Cooper Street, | 10:30 A.M. Raymond Del Tufo,} o+. 25. 








Camden to 1200 Wilson Building, | Jr., has furnished the following | ofrintown. _ 


130 N. Broadway, Camden, where | information concerning the cere-| ,,, 
he will continue to engage in | monies: 
the general practice of law. Chief Judge Phillip Forman 
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PAID ADVERTISEMENT | Trenton, where the principal | Nov. 7. s, 

speaker will be Mr. Crawford|<°° 3s 

Jamieson, President of the Mer-| Nov. 15. 

New Forms For cer County Bar Association. ie 2:00 
New Rules Judge Thomas M. Madden will | civit | 


—______— preside at the ceremonies in|! No: 

In eng pace with Revised|Camden, where the principal 
Rules 7:9-2 and 7:12-3, effective | speaker will be the Honorable 
Reatendeer 5, 1956, All-State Of-| Joseph W. Cowgill, President of 
fice Supply announces’ that|the Camden County Bar Associ- 
County District Court Form 10A, | ation. Nov 
AFFIDAVIT OF PROOF OF Judge William F. Smith will | 
PROPERTY DAMAGE TO AUTO-| preside at the ceremonies in| 
MOBILE, and Form 10B, AFFI-| Newark in Court Room No. 3, 
DAVIT OF PHYSICIAN IN PRO- | along with Judges Meaney, Mod- | 
CEEDINGS TO APPROVE SET-|arelli, Hartshorne and Worten- | vor 
TLEMENT, have been printed.| dyke. | 
Unprecedented demand may ex- The principal speakers at) 
haust the first edition but delays | Newark will be | Nov 
will be minimized. 





Joseph H. Stamler. President |%°":,? 

The ne-v forms, like the other|of the Essex County Bar Associ- | Nov. 30, 
District Court forms published | ation and ~s 
by All-State, are printed on Rag| Robert S. Snevily, President of | noe 3 


Content Paper. Size 8’ x 14 and|;the New Jersey State Bar As- | Pec Lag 


come 100 to the pad @ $2.50. sociation. |! 10 
ALL-STATE OFFICE SUPPLY Attorneys and members of the R ieee. 38 
502 High Street, Newark 2, N. J.| general public are invited to coda 17, 
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Dallas, Tex. (ACCN) — A con-| ring factor to chiseling by small 
turbed. I will not undertake to tinuing “unprecedented flow” of| income taxpayers. 
age the list of cases from new cases into the tax division “As a result,” 
on sclerotic ne | of the department of justice dur- of our recent criminal prosecu- 
will satisfy you on the subject ing the next few years has been tions were br ought oe tax- 
Mpotipccnng ’| predicted by Charles K. Rice, payers : ros 
: Be oe ta: assistant U. S. attorney general | income of $5,000 or horses This is 
So influential is the two-court| in charge of this division. Rice | not to say, 
rule that it is not uncommon t0| spoke before the section of jud-| has been any let-up in enforce- 


he said, “many | 


of course, that there 


an & iaaie ie Soon too, he added, there “will | placing increased emphasis on 
ee eS Have con’ | start trickling into the litigation | compromise procedures to help 


arena the excess profits taxes | reduce its case load,” Rice stated. 


Bankruptcies 



































Schedule of Superior 
against small taxpayers, on the Court Judge Hall 





y trials—Morristown. 
Motions—Morristown. | 











Baikan Loss Claims Must 
Be Filed This Month 


Washington, D. C. (ACCN) — 


|Claims of U. S. nationals and 


business organizations against 
the governments of Bulgaria, 
Hungary, and Rumania must be 
filed with the Foreign Claims 


| Settlement commission by Sept. 


30, Chairman Whitney Gillilland 
has announced. Approximately 
one thousand claims have been 


| filed against the three countries 
to date, but several times that 


number are anticipated by the 
deadline date, he said. 
Provision was made for the 


| determination of various types 


of claims arising out of World 


| war II damage to property, the 
post war nationalization of! 


property and the failure of the 
three governments to pay cer- 
tain contractual obligations 
(principally bonds) by public law 
285, 84th congress, which be- 
came effective Aug. 9, 1955. 

Payments on awards issued by 
the Foreign Claims Settlement 
commission will be made from 
funds realized from the vesting 
and liquidation of Bulgarian, 
Hungarian, and Rumanian as- 
sets in this country, which were 
frozen by the U. S. government 
during World War II. 

Public law 285 authorizes pay- 
ment in full of the first $1,000 
of all awards and proration of 
any balance, since there is a 
strong likelihood that funds will 
not be sufficient to allow for full 
payments. Any unpaid balances 


| will remain as claims against 


the three presently Soviet bloc 
governments for future settle- 


/ment by negotiation. 


Gilliland pointed out that 
under principles of international 
law, the property upon which 
claims are based must have been 
owned by a U.S. national at the 
time of loss. In addition, claims 


|for damage during the war it- 


self require U. S. citizenship at 
the time of World War II. 


Announcement 


Anthony A. Pable and Thomas 
F. Foley have formed a partner- 
ship for the general practice of 


law under the firm name of} 


Pable & Foley, 1160 Main Ave- 
nue, Clifton. 
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Dated: September 6, 1956 


ESTATE OF JANET B. HOFFBAUER, de- 





ceased 

Pursuant to the order of ADRIAN M 
FOLEY. JR of the County of | 
Essex, i on the application of 






trator of said de- 


the 1 
ce ven to the sot tors | 


ix m<¢ fre a Le 
forever barred 


recove ring the same ag ainst the pea iber. | 


PETER L. SALMON 
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‘The following indictments and accusations e 11 of 
will be called before Assignment Judge G. | +p, fnlne oF with’ var- SI prior to 
Dixon Speakman, Room 226, Court House, tict oference to trial memoranda ; 
Newark, N. J., on September 14, 1956 at pa cre Sake ele aeeay 
11:00 a.m., at whieh time the indictment v2 Keller, Jr., Clerk 
or accusation will be set down for trial: ae ’ > } dec 
Indictments Charles E.  Jaeckel, 
55, 1000-55, 1011-2 Deputy Clerk 
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Program To Reinspect se 

Law Schools Started m 

hans ee pe 

Chicago (ACCN) — A program a 

for the reinspection of 129 law cl 

schools in the U. S. has been ag 

announced by the American Bar ab 
Assn. 





In a meeting that concluded ——— 


the 79th annual convention of 
the ABA in Dallas, the board of 
eovernors announced that the 


reinspections would be started at 
once and carried out under the 
supervision of the ABA section of 
legal education. The board di- 
rected that not less than 12 of 
the inspections should be com- 
pleted prior to the midyear meet- 
ing of the ABA house of dele- 
gates to be held in Chicago next 
February. 

The reinspections will apply to 
the 129 law schools throughout 
the country which heretofore 
have been approved by the ABA.! | ie ee 
There are 167 law schools in the|"™_?__ vm 
U. S. but of these 38 have not rracrTicinG ATTORNEY DESIRES = 
received ABA approval. . ; eee - 8 

Approved schools are those 
whose standards meet require- 
ments laid down by the Amer- 
ican Bar Assn. 

The ABA publishes annually a 
list of the schools which are ap- 
proved and those which are not 
approved by the _ association. 
Publication of the list was begun 
in 1923 and has continued since 
that date, but most of the) ‘ent sso. 
schools have not been reinspect- tox 981 
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ed since they were first placed IX LAWYER'S pect 
on the approved list. It is the 1 furnished, stenog : nee 
hope of the board, however, that “"°"") *! zabeth 2-1395 _@ Held: 
each school may now be rein- SUITE, R Be 
spected not less than once every tay 1. 1 Wditi s 3 inc 
three years. ues K one Bldg ies ! {it ea biry 5 

The new reinspection program RooM IN LAWYER'S SUITE. SERV‘ Bs¢ino 
announced by the board follows | _°Ptona: fall ¢0urnal Sq. <-s Mime a 
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ciated with Henry C. McMullen 
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